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Financial Assistance for El Salvador Presidential 
determination. 


Military Assistance for El Salvador Presidential 
determination. 


income and Employment Taxes Treasury/IRS 
proposes regulations on withholding from amounts 
paid under accident or health plans. 


Grant Programs—Education ED proposes to 
amend administrative rules for consolidated grant 
programs. (Part VI of this issue) 


Education of Disadvantaged ED proposes to 
provide financial assistance to local agencies for 
special education projects for educationally 
deprived children. (Part V of this issue) 


Medicine HHS proposes to change End-Stage 
Renal Disease Program reimbursement system. (Part 
IV of this issue) 


Food Stamps USDA/FNS proposes to remove 
specific dollar amounts from some regulations and 
to revise demonstration project procedures. 
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Occupational Safety and Health Labor/OSHA 
issues interpretative rule and proposed rule on use 
of personal sampling devices during inspection. (2 
documents) Part II of this issue) 


Housing—Consumer Safety CPSC postpones 
decision. on proposed ban of urea-formaldehyde 
foam insulation and denies request for extended 
comment period. 


Employee Benefit Plans PBGC adopts interest 
rates and factors used to value benefits provided 
under terminating non-multiemployer pension plans. 


Government Procurement OMB/FPPO requests 
comments about draft Federal Acquisition 
Regulations on Service Contract Act of 1965, 
professional employee compensation, contract 
debts, assignment of claims, and warranties. 


Loan Programs—Agriculture USDA/FmHA 
temporarily suspends mailing of Form FmHA 
451-35, “Past Due Notice.” 


Telecommunications—Domestic Satellites FCC 
seeks comments on domestic fixed-satellite 
transponder sales. 


Antidumping Commerce/ITA initiates 
investigation on certain steel pipes and tubes from 
Japan. 

Commerce/ITA issues final determination of sales 
at less than fair value on sorbital from France. 


Countervailing Duty Commerce/ITA initiates 
investigation on certain steel wire nails from the 
Republic of Korea. 


Minimum Wages _ Labor/ESA/W&H publishes 
minimum wages for Federal and federally assisted 
construction. (Part III of this issue) 


Privacy Act Documents 


DOD 
VA 


Sunshine Act Meetings 


Separate Parts of This Issue 


Part ll, Labor/OSHA 

Part Ill, Labor/ESA/W&H 
Part IV, HHS/HCFA 

Part V, ED 

Part Vi, ED 
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Tennessee Valley Authority 
NOTICES 
Meetings; Sunshine Act 


Transportation Department 

NOTICES 

Washington National Airport; transfer of air carrier 
services to Dulles International and Baltimore- 
Washington International Airports; meetings; 
postponement 


Treasury Department 
See Internal Revenue Service. 


Veterans Administration 


NOTICES 
Privacy Act; systems of records 


MEETINGS ANNOUNCED IN THIS ISSUE 


ACTUARIES, JOINT BOARD FOR THE ENROLLMENT 
Actuarial Examinations Advisory Committee, 
Chicago, Ill. (closed), 3-22 and 3-23-82 


CIVIL RIGHTS COMMISSION 
California Advisory Committee, Los Angeles, Calif. 
(open), 2-27-82 


DEFENSE DEPARTMENT 

Army Department— 

Army Science Board, Ad Hoc Subgroup studying , 
Ballistic Missile Defense, Washington, D.C. 
(closed), 3-12-82 

Army Science Board, Air Defense Ad Hoc 
Subgroup, Washington, D.C. (closed), 3-9-82 


FEDERAL COMMUNICATIONS COMMISSION 
Temporary Commission on Alternative Financing 
for Public Telecommunications, Washington, D.C., 
3-1-82 


HEALTH AND HUMAN SERVICES DEPARTMENT 
Alcohol, Drug Abuse, and Mental Health 
Administration— 

Mental Health National Advisory Council, 
Bethesda, Md. (partially open), 3-1 through 3-3-82 


LABOR DEPARTMENT 
Occupational Safety and Health Administration— 
Construction Safety and Health Advisory 
Committee, Washington, D.C. (open), 3-3 through 
3-5-82 
Office of the Secretary— 
Labor Advisory Committee for Trade Negotiations 
and Trade Policy: 
Ad Hoc Aircraft Committee, Washington, D.C. 
(closed), 2-23-82 
Steering Subcommittee, Washington, D.C. 
(closed), 3-2-82 


NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 
NASA Advisory Council, Space Systems and 
Technology Advisory Committee: 
Informal Advisory Subcommittee on Space 
Power and Electric Propulsion, Washington, D.C. 
(open), 3-2 through 3-4-82 
Informal Advisory Subcommittee on Space 
Systems, Greenbelt, Md. (open), 3-2 and 3-3-82 


NUCLEAR REGULATORY COMMISSION 

Reactors Safeguards Advisory Committee, Safety 
Philosophy, Technology and Criteria Subcommit‘ze, 
Washington, D.C. (partially open), 2-26-82 


OFFICE OF PERSONNEL MANAGEMENT 
Federal Employees Health Benefits Program, 
Washington, D.C., 2-22 and 2-23-82 


TRANSPORTATION DEPARTMENT 

Office of the Secretary— 

Washington National Airport; transfer of air carrier 
services to Dulles International and Baltimore- 
Washington International Airports, Washington, 
D.C.; originally scheduled for 2-16-82; postponed 


HEARINGS 


ENERGY DEPARTMENT 

Federal Energy Regulatory Commission— 
High-cost natural gas produced from intermediate 
deep drilling, Washington, D.C., 3-2-82 


ENVIRONMENTAL PROTECTION AGENCY 

Florida’s application for interim authorization, 
Phase I Hazardous Waste Management Program, 
Tallahassee, Fla., 3-16-82 

Illinois Department of Mines and Minerals, 
Underground Injection Control, Chicago, I1., 
3-16-82 


HEALTH AND HUMAN SERVICES DEPARTMENT 

Health Care Financing Administration— 

Medicaid Program, Kansas City, Mo., 3-23; Boston, 
Mass., 3~30 and Chicago, Ill., 4~7-82 


INTERIOR DEPARTMENT 

Land Management Bureau— 

Big Dry Vegetation Allocation draft environmental 
impact statement, Forsyth, Mont., 3-1; Terry, Mont., 
3-2 and Baker, Mont., 3-3-82 
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Title 3— 


The President 


[FR Doc. 82-4029 
Filed 2-10-82; 4:38 pm] 
Billing code 3195-01-M 


Presidential Documents 


Presidential Determination No. 82-4 of January 28, 1982 


Determination to Authorize Continued Assistance for 
El Salvador 


Memorandum for the Secretary of State 


Pursuant to Sections 728(b), (d) and (e) of the International Security and 
Development Cooperation Act of 1981, I hereby: 


(1) determine that the Government of El] Salvador is making a concerted and 
significant effort to comply with internationally recognized human rights; 


(2) determine that the Government of El! Salvador is achieving substantial 
control over all elements of its own armed forces, so as to bring to an end the 
indiscriminate torture and murder of Salvadoran citizens; 


(3) determine that the Government of El Salvador is making continued prog- 
ress. in implementing essential economic and political reforms, including the 
land reform program; 


(4) determine that the Government of El Salvador is committed to the holding 
of free elections at an early date and to that end has demonstrated its good 
faith efforts to begin discussions with all major factions in El Salvador which 
have declared their willingness to find and implement an equitable political 
solution to the conflict; 


(5) determine that the Government of E] Salvador has made good faith efforts 
to investigate the murders of the six United States citizens in El Salvador in 
December 1980 and January 1981 and bring to trial those responsible; 


(6) authorize the obligation of funds in fiscal years 1982 and 1983 for assist- 
ance for El Salvador under chapter 2 or 5 of part II of the Foreign Assistance 
Act of 1961, the issuance of letters of offer and the extension of credits and 
guarantees for El Salvador under the Arms Export Control Act, and the 
assignment of members of the Armed Forces to E] Salvador to carry out 
functions under either of these Acts. 


This determination together with the justification therefor shall be reported 
to the Congress immediately. 


This determination shall be published in the Federal Register. 


THE WHITE HOUSE, C 


Washington, January 28, 1982. 
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[FR Doc. 82-4030 
Filed 2-10-82; 4:39 pm] 
Billing code 3195-01-M 


Presidential Documents 


Presidential Determination No. 82-5 of February 2, 1982 


Determination to Authorize the Furnishing of Immediate 
Military Assistance to El Salvador 


Memorandum for the Secretary of State 


Pursuant to the authority vested in me by section 506(a) of the Foreign 
Assistance Act of 1961, as amended (the Act), I hereby determine that: 


1) an unforeseen emergency exists which requires immediate military assist- 
ance to El Salvador; and 


2) the aforementioned emergency requirement cannot be met under the author- 
ity of the Arms Export Control Act or ary other law except section 506(a) of 
the Act. 


Therefore, I hereby authorize the furnishing of up to $55,000,000 in defense 
articles from the stocks of the Department of Defense, defense services of the 
Department of Defense, and military education and training, to El Salvador 
under the provisions of chapters 2 and 5 of part II of the Act. 


This determination shall be published in the Federal Register. 


THE WHITE HOUSE, 


Washington, February 2, 1982. 


cc: The Secretary of Defense 








Rules and Regulations 


the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
month. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Parts 905 and 979 


Expenses and Rates of Assessment 
for Specified Marketing Orders 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This regulation authorizes 
expenses of the Citrus Administrative 
Committee functioning under Marketing 
Order 905 and the South Texas Melon 
Committee functioning under Marketing 
Order 979. Funds to-administer these 
programs are derived from assessments 
on citrus and melon handlers regulated 
under the orders. 


EFFECTIVE DATES: August 1, 1981-July 
31, 1982, for Marketing Order 905 and 
October 1, 1981-September 30, 1982, for 
Marketing Order 979. 


FOR FURTHER INFORMATION CONTACT: 
Charles W. Porter, Chief, Vegetable 
Branch, F&V, AMS, USDA, Washington, 
D.C. 20250, (202) 447-2615. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under Secretary's 
Memorandum 1512-1 and Executive 
Order 12291 and has been designated a 
“nonmdjor” rule. William T. Manley, 
Deputy Administrator, Agricultural 
Marketing Service, has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities because it 
would not measurably affect costs for 
the directly regulated handlers. 

These marketing orders are effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674). These actions are based 
upon the recommendations and 
information submitted by the 
committees established under the 


respective marketing orders, and upon 
other information. It is found that the 
expenses and rates of assessment, as 
hereinafter provided, will tend to 
effectuate the declared policy of the act. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice and 
engage in public rulemaking and good 
cause exists for not postponing the 
effective date until 30 days after 
publication in the Federal Register (5 
U.S.C. 553). Each order requires that the 
rate of assessment for a particular fiscal 
period shall apply to all assessable 
oranges, grapefruit, tangerines, tangelos, 
and melons handled from the beginning 
of such period. To enable the 
committees to meet current fiscal 
obligations, approval of the expenses is 
necessary without delay. It is necessary 
to effectuate the declared policy of the 
act to make these provisions effective as 
specified, and handlers have been 
apprised of such provisions, and the 
effective time. 

Therefore, §§ 905.219 (M. O. 905) and 
979.203 (M. O. 979) are removed and 


new §§ 905.220 (M. O. 905) and 979.204 ~ 


(M. O. 979) are added. (The following 
sections prescribe annual expenses and 
assessment rates and will not be 
published in the Code of Federal 
Regulations). 


PART 905—ORANGES, GRAPEFRUIT, 
TANGERINES, AND TANGELOS 
GROWN IN FLORIDA 


§ 905.220 Expenses, rate of assessment, 
and carryover of unexpended funds. 

(a) Expenses that are reasonable and 
likely to be incurred by the Citrus 
Administrative Committee during fiscal 
period August 1, 1981, through July 31, 
1982, will amount to $236,150. 

(b) The rate of assessment for said 
period, payable by each handler in 
accordance with § 905.41, is fixed at 
$0.00325 per carton (% bushel) of fruit. 


PART 979—MELONS GROWN IN 
SOUTH TEXAS 


§ 979.204 Expenses and assessment rate. 
(a) Expenses of $77,170 by the South 
Texas Melon Committee are authorized, 

and an assessment rate of $0.0075 per 
carton of melons is established for the 
fiscal period ending September 30, 1982. 
(b) In accordance with the provisions 
of § 979.42, late payment charges of one 
and one-half percent per month shall be 
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charged on the unpaid balance for each 
past due account. An account is past- 
due 30 days after the billing date. 
Unexpended funds may be carried over 
as a reserve. 
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated: February 9, 1982. 
D. S. Kuryloski, 
Acting Director, Fruit and Vegetable Division, 
Agricultural Marketing Service. 
{FR Doc. 82-3957 Filed 2-11-82; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 910 
{Lemon Reg. 345, Amdt. 1; Lemon Reg. 346] 


Lemons Grown in California and 
Arizona; Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This action establishes the 
quantity of California-Arizona lemons 
that may be shipped to the fresh market 
during the period February 14-20, 1982, 
and increases the quantity of lemons 
that may be shipped during the period 
February 7-13, 1982. Such action is 
needed to provide for orderly marketing 
of fresh lemons for the periods specified 
due to the marketing situation 
confronting the lemon industry. 
EFFECTIVE DATES: The regulation 
becomes effective February 14, 1982, 
and the amendment is effective for the 
period February 7-13, 1982. 

FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, Acting Chief, Fruit 
Branch, F&V, AMS, USDA, Washington, 
D.C. 20250, telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under Secretary's 
Memorandum 1512-1 and Executive 
Order 12291 and has been designated a 
“non-major” rule. This regulation and 
amendment are issued under the 
marketing agreement, as amended (7 
CFR Part 910), regulating the handling of 
lemons grown in California and Arizona. 
The agreement and order are effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674). The action is based 
upon the recommendations and 
information submitted by the Lemon 
Administrative Committee and upon 
other available information. It is hereby 
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found that this action will tend to 
effectuate the declared policy of the act. 

This action is consistent with the 
marketing policy for 1981-82. The 
marketing policy was recommended by 
the committee following discussion at a 
public meeting on July 7, 1981. The 
committee met again publicly on 
February 9, 1982, at Los Angeles, 
California, to consider the current and 
prospective conditions of supply and 
demand and recommended a quantity of 
lemons deemed advisable to be handled 
during the specified weeks. The 
committee reports the demand for 
lemons is very active. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), becuse of insufficient time 
between the date when information 
became available upon which this 
regulation and amendment are based 
and the effective date necessary to 
effectuate the declared policy of the act. 
Interested persons were given an 
opportunity to submit information and 
views on the regulation at an open 
meeting, and the amendment relieves 
restrictions on the handling of lemons. It 
is necessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective times. 


1. Section 910.646 is added as follows: 


§ 910.646 Lemon Regulation 346. 


The quantity cflemons grownin . 
California and Arizona which may be 
handled during the period February 14, 
1982, through February 20, 1982, is 
established at 225,000 cartons. 

2. Section 910.645 Lemon Regulation 
345 (47 FR 5404) is revised to read as 
follows: 


§ 910.645 Lemon Regulation 345. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period February 7, 
1982, through February 13, 1982, is 
established at 225,000 cartons. 


(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 
Dated: February 11, 1982. 
D. S. Kuryloski, 
Director, Fruit and Vegetable Division, 
Agricultural Marketing Service. 
[FR Doc. 82-4094 Filed 2-11-82; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 928 

[Hawaiian Papaya Reg. 12] 
Papayas Grown in Hawaii; Size 
Requirements 


AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION: Interim rule with request for 
comments. 


sumManry: This regulation sets minimum 


and maximum size requirements for 
fresh papayas grown in Hawaii shipped 
to points outside the State. Such action 
is designed to promote orderly 
marketing of suitable sizes of such fresh 
papayas in the interest of producers and 
consumers. 


DATES: Interim rule effective February 
15, 1982, through April 30, 1982; 
comments received by March 15, 1982, 
will be considered prior to issuance of a 
final rule to be effective May 1, 1982, 
through December 31, 1982. 


ADDRESS: Send two copies of comments 
to the Hearing Clerk, United States 
Department of Agriculture, Room 1077, 
South Building, Washington, D.C. 20250. 


FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, Acting Chief, Fruit 
Branch, F&V, AMS, USDA, Washington, 
D.C. 20250, telephone 202-447-5975. 


SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under Secretary's 
Memorandum 1512-1 and Executive 
Order 12291 and has been designated a 
“non-major" rule. William T. Manley, 
Deputy Administrator, Agricultural 
Marketing Service, has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities because it 
would not measurably affect costs for 
the directly regulated handlers. 

This regulation is issued under the 
marketing agreement and Order No. 928 
(7 CFR Part 928) regulating the handling 
of papayas grown in Hawaii. The 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). This action is based upon the 
recommendations and information 
submitted by the Papaya Administrative 
Committee, established under the order, 
and upon other information. It is hereby 
found that this action will tend to 
effectuate the declared policy of the act. 

The interim rule, which contains a 
size regulation to be effective for the 
period February 15—April 30, 1982, 
proposes that these size requirements be 
extended by a final rule for the period 
May 1—December 31, 1982. Interested 
persons are invited to comment with 
regard to the interim rule and the 
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proposed final rule during the 30 days 
provided. 

The regulation is designed to maintain 
orderly marketing conditions and 
protect grower returns by requiring that 
papayas grown in Hawaii shipped to 
export markets (points outside of the 
State of Hawaii) weigh at least 14 
ounces but not more than 25 ounces. 
Papayas smaller than 14 ounces or 
larger than 25 ounces do not sell well in 
retail markets, and papayas larger than 
25 ounces do not pack well in the 
standard 10-pound shipping container, 
and they bruise easier than smaller fruit. 
As a consequence, such fruit tends to be 
in poorer condition and of a lower 
quality by the time of sale than fruit in 
the 14-25 ounce weight range. While 
most of the papaya crop is expected to 
meet this size requirement, fruit smaller 
or larger than that specified could be 
sold within Hawaii in both the fresh 
market and the processed products 
market. Shipment of fresh papayas 
smaller or larger than that specified to 
markets outside Hawaii could tend to 
disrupt orderly marketing and depress 
prices of all fresh papayas sold in such 
markets. The presence of poor quality 
fruit in the market undermines consumer 
confidence in the quality of all such fruit 
sold, and discourages repeat purchases. 
The following size regulation is 
necessary to assure shipment of fruit of 
an acceptable quality and to promote 
orderly marketing. 

Hawaiian papaya production is 
estimated at a record large 85,000,000 
pounds for the 1982 season, of which an 
estimated 75,000,000 pounds will be 
shipped fresh and the remainder 
processed. Fresh shipments to the U.S. 
mainland and Japan, the primary market 
for Hawaiian papayas, are expected to 
total 60,000,000 pounds, while 15,000,000 
pounds are expected to be sold fresh in 
Hawaii. In comparison, 1981 season 
Hawaiian papaya production amounted 
to an estimated 64,500,000 pounds, with 
60,000,000 pounds shipped fresh of 
which 47,000,000 pounds were sold in 
the U.S. mainland and Japan and 
13,000,000 pounds in Hawaii. 

It is found that it is impracticable and 
contrary to the public interest to give 
preliminary notice, engage in public 
rulemaking, and postpone the effective 
date until 30 days after publication in 
the Federal Register (5 U.S.C. 553), 
because of insufficient time between the 
date when information became 
available upon which this regulation is 
based and the effective date necessary 
to effectuate the declared purposes of 
the act. Interested persons were given 
an opportunity to submit information 
and views on the regulation at an open 
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meeting. It is necessary to effectuate the ~ 


declared purposes of the act to make 
these regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 


PART 928—PAPAYAS GROWN IN - 
HAWAII 


Therefore, a new § 928.312 is added to 
read as follows: ! 


§ 928.312 Hawaiian Papaya Regulation 12. 
During the period February 15, 1982, 
through April 30, 1982, no handler shall 
ship any papayas to any point outside 
the State of Hawaii unless such papayas 
individually weigh not less than 14 
ounces or not more than 25 ounces. 
(Secs. 1-19, 48 Stat. 31, as amended (7 U.S.C. 
601-674)) 
Dated: February 10, 1982. 
D. S. Kuryloski, 
Acting Director, Fruit and Vegetable Division, 
Agricultural Marketing Service. 


[FR Doc. 82-4011 Filed 2-11-82; 8:45 am] 
BILLING CODE 3410-02-™ 


Farmers Home Administration 
7 CFR Part 1951 


Servicing of Delinquent Section 502 
Rural Housing Loans 


AGENCY: Farmers Home Administration, 
USDA. 


ACTION: Rule-related notice. 


sumMaARY: Effective after close of 
business February 19, 1982, the Farmers 
Home Administration (FmHA) Finance 
Office. will temporarily suspend mailing 
Form FmHA 451-35, “Past Due Notice,” 
to Section 502 Rural Housing 
borrowers.” Section 502 Rural Housing 
borrowers whose payments are not 
received when due will be advised of 
their account status in accordance with 
Section 1951.312 of Subpart G of part 
1951, Chapter XVIII, Title 7, Code of 
Federal Regulations. This suspension 
will remain in effect until January 31, 
1983, unless terminated earlier. Catalog 
of Federal Domestic Assistanee Program 
Number 10.410—Low to Moderate 
Income housing loans (Rural Housing 
Loans—Section 502—Insured). This 
instruction does not directly affect any 
FmHA programs or projects which are 
subject to A-95 clearinghouse review. 


’ Section 928.312 expires April 30, 1982, and will 
not be published in the annual Code of Federal 
Regulations. F 

? Editoral Note.—Form FmHA 451-35 is » 

referenced in.7 CFR 1951.311(a). 


EFFECTIVE DATE: Effective after close of 

business February 19, 1982. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Wesley Harris, Director, Servicing 

and Property Management Division, 

Single Family Housing—(202) 382-1452. 
Dated: February 8, 1982. 

Charles W. Shuman, 

Administrator, Farmers Home 

Administration. 

[FR Doc. 82-3980 Filed 2-11-82; 8:45 am] 

BILLING CODE 3410-07-M 


FEDERAL TRADE COMMISSION 


"46 CFR Part 13 


[Docket No. C-3081] 


Renuzit Home Products Co.; 
Prohibited Trade Practices, and 
Affirmative Corrective Actions 


Correction 


In FR Doc. 82-3318 appearing on page 
5885 in the issue for Tuesday, February 
9, 1982, third column, second line under 
DATE, “January 20, 1981.*” Should read 
“January 20, 1982.'”. 

BILLING CODE 1505-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 271 


[Docket No. RM79-76 (Texas-—7 Addition); 
Order No. 210] 


High-Cost Gas Produced From Tight 
Formations; Texas 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 


ACTION: Final rule. 


summary: The Federal Energy 
Regulatory Commission is authorized by 
section 107{c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of gas as high-cost gas where the 
Commission determines that the gas is 
produced under conditions which 
present extraordinary risks or costs. 
Under section 107(c)(5), the Commission 
issued a final regulation designating 
natural gas produced from tight 
formations as high-cost gas which may 
receive an incentive price (18 CFR 
271.703). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
final order adopts the. recommendation 
of the Railroad Commission of Texas 
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that an additional area of the Lower 
Wilcox Formation be designated as a 
tight formation under § 271.703(d). 
EFFECTIVE DATE: This fule is effective 
February 5, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Leslie Lawner, (202) 357-8511 or Walter 
W. Lawson, (202) 357-8556. 
SUPPLEMENTARY INFORMATION: 

Issued: February 5, 1982. 


The Commission hereby amends 
§ 271.703(d) of its regulations to include 
an additional area of the Lower Wilcox 
Field in Texas as a designated tight 
formation eligible for incentive pricing 
under § 271.703. The amendment was 
proposed in a Notice of Proposed 
Rulemaking by the Director, OPPR, 
issued November 6, 1981 (46 FR 56429, 
November 10, 1981) ! based on a 
recommendation by the Railroad 
Commission of Texas (Texas) that this 
additional area of the Lower Wilcox 
Formation be designated as a tight 
formation. 

Evidence submitted by Texas 
supports the assertion that the 
additional area of the Lower Wilcox 
Formation meets the guidelines 
contained in § 271.703(c)(2). The 
Commission adopts the Texas 
recommendation. 

This amendment shall become 
effective immediately. The Commission 
has found that the public interest 
dictates that new natural gas supplies 
be developed on an expedited basis, 
and, therefore, incentive prices should 
be made available as soon as possible. 
The need to make incentive prices 
available immediately establishes good 
cause to waive the thirty-day 
publication period. 

(Department of Energy Organization Act, 42 
U.S.C. 7101 et seg.; Natural Gas Policy Act of 
1978, 15 U.S.C. 3101-3342; Administrative 
Procedure Act, 5 U.S.C. 553) 


In consideration of the foregoing, Part 
271 of Subchapter H, Chapter I, Title 18, 
Code of Federal Regulations, is 
amended as set forth below, effective 
February 5, 1982. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 


PART 271—CEILING PRICES 


Section 271.703(d)(18) is revised to 
read as follows: 
§ 271.703 Tight formations. 


+ * * 


‘Comments were invited and one favorabie 
comment was received. No party requested a public 
hearing and no hearing was held. 
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se @ 


(d) Designated tight formations. 

(18) Lower Wilcox Formation in 
Texas. RM79-76 (Texas—7) 

(i) Three County Area.—{A) 
Delineation of formation. The Lower 
Wilcox Formation is found in the 
southern portion of Austin County, the 
northern portion of Wharton County, 
and the eastern portion of Colorado 
County, Texas. 

(B) Depth. The top of the Lower 
Wilcox Formation is located at an 
approximate depth of 11,700 feet and the 
base is located at an approximate depth 
of 12,700 feet, giving a thickness of 1,000 
feet. 

(ii) Bonus, S. (Wilcox 13,900’) Field.— 
(A) Delineation of formation. The Lower 
Wilcox Formation is found in the Bonus, 
S. (Wilcox 13,900") Field, Wharton 
County, Texas, approximately 10 miles 
south of the town of Eagle Lake. The 
formation is described by a 2.5 mile 
radius around the Laurel Fuel Company 
Winterman No. 3 well, and covers 
approximately 19.6 square miles. 

(B) Depth. The top of the Lower 
Wilcox Formation is at an approximate 
depth of 13,900 feet and is between 60 
and 70 feet thick. 


* * * * * 


[FR Doc. 82-3971 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


18 CFR Part 271 


[Docket No. RM79-76 (Texas—1 Addition); 
Order No. 209] 


High-Cost Gas Produced from Tight 
Formations; Texas 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 


ACTION: Final rule. 


SUMMARY: The Federal Energy 
Regulatory Commission is authorized by 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost gas 
where the Commission determines that 
the gas is produced under conditions 
which present extraordinary risks or 
costs. Under section 107(c)(5), the 
Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas which 
may receive an incentive price (18 CFR 
271.703). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
final order adopts the recommendation 
of the Railroad Commission of Texas 
that the Cotton Valley Sandstone 
Formation be designated as a tight . 
formation under § 271.703(d). 


EFFECTIVE DATE: This rule is effective 
February 5, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Leslie Lawner, (202) 357-8511, or Walter 
W. Lawson, (202) 357-8556: 


SUPPLEMENTARY INFORMATION: 
Issued: February 5, 1982. 


The Commission hereby amends 
§ 271.703(d) of its regulations to include 
the Cotton Valley Sandstone in the 
Paige, N. E. Field area in Texas as a 
designated tight formation eligible for 
incentive pricing under § 271.703. The 
amendment was proposed in a Notice of 
Proposed Rulemaking by the Director, 
OPPR, issued August 25, 1981 (46 FR 
43847, September 1, 1981)! based on a 
recommendation by the Railroad 
Commission of Texas (Texas) in 
accordance with § 271.703(c) that the 
Cotton Valley Sandstone in the Paige, N. 
E. Field area be designated as a tight 
formation. 

Evidence submitted by Texas 
supports the assertion that the Cotton 
Valley Sandstone meet the guidelines 
contained in § 271.703(c)(2). The 
Commission adopts the Texas 
recommendation. 

This amendment shall become 
effective immediately. The Commission 
has found that the public interest 
dictates that new natural gas supplies 
be developed on an expedited basis, 
and, therefore, incentive prices should 
be made available as soon as possible. 
The need to make incentive prices 
immediately available establishes good 
cause to waive the thirty-day 
publication period. 

(Department of Energy Organization Act, 42 
U.S.C. 7107 et seq.; Natural Gas Policy Act of 
1978, 15 U.S.C. 3301-3342; Administrative 
Procedure Act, 5 U.S.C. 553) 


In consideration of the foregoing, Part 
271 of Subchapter H, Chapter I, Title 18, 
Code of Federal Regulations, is 
amended as set forth below, effective 
February 5, 1982. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 


PART 271—CEILING PRICES 


Section 271.703(d)(1) is revised to read 
as follows: 


§ 271.703 Tight formations. 
* * * * * 
(d) Designated tight formations. * * * 


(1) The Cotton Valley Group in Texas. 
RM79-76 (Texas—1). 


‘Comments were invited and none were received. 


No party requested a hearing and no hearing was 
held. 
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(i) The Cotton Valley Group 
consisting of the Cotton Valley 
Sandstone, the Bossier Shale and the 
Cotton Valley Lime Formations.—_{A) 
Delineation of formation. The northern 
boundary of the Cotton Valley Group is 
the Texas-Oklahoma border extending 
through Fannin, Lamar, and Red River 
Counties; the eastern boundary is 
formed by the Texas-Arkansas border 
and the Texas-Lousiana border; the 
southern boundary is along the 
Angelina-Caldwell flexture, running 
through Sabine, San Augustine, 
Angelina and Trinity Counties; the 
western boundary is set by the Mexia- 
Talco fault zone through Limestone, 
Navarro and Kaufman Counties. 

(b) Depth. The Cotton Valley 
Sandstone is encountered at an average 
depth of approximately 7,000 feet to the 
north, 8,000 feet to the east, between 
10,000 and 11,000 feet to the south, and 
5,000 feet to the west; the Bossier Shale 
is encountered at 7,700 feet to the north, 
10,720 feet to the east, 12,600 feet to the 
south, and 5,340 feet to the west: the 
Cotton Valley Lime is encountered at 
8,000 feet to the north, 11,400 feet to the 
east, 13,200 feet to the south, and 5,500 
feet to the west. ? 

(ii) The Cotton Valley Sandstone in 
the Paige, N. E. Field area.—(A) 
Delineation of formation. The Cotton 
Valley Sandstone in the Paige, N. E. 
Field area is found in the eastern portion 
of Bastrop County, Texas, in Railroad 
Commission District No. 1. The 
boundaries of the Cotton Valley 
Sandstone are approximately 2.5 miles 
around the Hou-Tex Oil and Gas No. 1 
O. R. Mitchell Well. This well is in the 
Paige, N. E. Field, located two miles 
from Paige, Texas, in the Wm. 
Boatwright Survey, A-82. 

(B) Depth. The top and base of the 
Cotton Valley Sandstone in the Paige, N. 
E. Field area are found at the 
approximate subsea depths of —11,520 
feet and —12,780 feet, respectively. The 
maximum thickness of the formation is 
approximately 1,790 feet. 

* 


* * * * 


(FR Doc. 82-3972 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


18 CFR Part 271 


[Docket No. RM79-76 (Texas—11 Addition); 
Order No. 208] - 


High-Cost Gas Produced From Tight 
Formations; Texas 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 


ACTION: Final rule. 
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SUMMARY: The Federal Energy 
Regulatory Commission is authorized by 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost natural 
gas where the Commission determines 
that the gas is produced under 
conditicns which present extraordinary 
risks or costs. Under section 107(c)(5), 
the Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas which 
may receive an incentive price (18 CFR 
271.703). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
final order adopts the recommendation 
of the Railroad Commission of Texas 
that an additional area of the Wilcox 
Formation be designated as a tight 
formation under § 271.703(d). 

EFFECTIVE DATE: This rule is effective 
February 5, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Leslie Lawner, (202) 357-8511 or Waiter 
W. Lawson, (202) 357-8556. 


SUPPLEMENTARY INFORMATION: 
Issued: February 5, 1982. 


The Commission hereby amends 
§ 271.703(d) of its regulations to include 
an additional area of the Wilcox 
Formation in Texas as a designated tight 
formation eligible for incentive pricing 
under § 271.703. The amendment was 
proposed in a Notice of Proposed 
Rulemaking by the Director, OPPR, 
issued November 13, 1981 (46 FR 56822, 
November 19, 1981) ! based ona 
recommendation by the Railroad 
Commission of Texas (Texas) that the 
Wilcox Formation be designated as a 
tight formation. 

Evidence submitted by Texas 
supports the assertion that'the 
additional area of the Wilcox Formation 
meets the guidelines contained in 
§ 271.703(c)(2). The Commission adopts 
the Texas recommendation. 

This amendment shall become 
effective immediately. The Commission 
has found that the public interest 
dictates that new natural gas supplies . 
be developed on an expedited basis, 
and, therefore, incentive prices should 
be made available as soon as possible. 
The need to make incentive prices 
available immediately establishes good 
cause to waive the thirty-day 
publication period. 

(Department of Energy Organization Act, 42 
U.S.C. 7101 et seq.; Natural Gas Policy Act of 


1 Comments were invited and one favorable 
comment was received. No party requested a public 
hearing and no hearing was held. 


1978, 15 U.S.C. 3101-3342; Administrative 
Procedure Act, 5 U.S.C. 553) 


In consideration of the foregoing, Part 
271 of Subchapter H, Chapter I, Title 18, 
Code of Federal Regulations, is 
amended as set forth below, February 5, 
1982. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 


PART 271—CEILING PRICES 


Section 271.703(d)(58) is revised to 
read as follows: 


§ 271.703 Tight formations. 


* * * 


* * & 


{d) Designated tight formations. 

(58) Wilcox Formation in Texas. 
RM79-76 (Texas—11). 

(i) Aviators, N. (12,000) Field —{A) 
Delineation of formation. The Wilcox 
Formation found in the area of the 
Aviators, N. (12,000) Field, Webb 
County, Texas, is within a 2.5 mile 
radius around the Pennzoil Producing 
Company No. 53-1 B.M.T.-Alice B. Hall 
well and covers approximately 19.6 
square miles. 

(B) Depth. The top of the Wilcox 
Formation, Aviators, N. (12,000) Field is 
at approximately —11,085 feet subsea 
and is 114 feet thick. 

(ii) Roma, W. (Wilcox 10,100) Field.— 
(A) Delineation of formation. The 
Wilcox Formation found in the area of 
the Roma, W. (Wilcox 10,100) Field, 
Starr County, Texas, is within a 2.5 mile 
radius around the Border Exploration 
Company No. 1 H. P. Guerra Jr., et ai. 
well and is adjacent to the Rio Grande 
River. 

(B) Depth. The top of the Wiicox 
Formation, Roma, W. (Wilcox 10,100) 
Field is at approxiamtely 9,750 feet and 
extends to 10,750 feet, resulting in a total 
thickness of 1,000 feet. 

. * + + a 
[FR Doc. 82-3973 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Parts 136 and 137 
[Docket No. 79N-0327} 
lron Fortification of Enriched Bread 


and Flour; Standards of Identity; 
Confirmation of Effective Date 


AGENCY: Food and Drug Administration. 
ACTION: Final rule; confirmation of 
effective date. 
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summMany: The Food and Drug 
Administration (FDA) is confirming the 
effective date for compliance with al) 
provisions of the amended standards of 
identity for enriched bread, rolls, buns; 
enriched flour; and enriched self-rising 
flour, published in the Federal Register 
of August 28, 1981 (46 FR 43413). 


DATES: Effective July 1, 1983, for all 
affected products initially introduced or 
initially delivered for introduction into 
interstate commerce on or after this 
date. Voluntary compliance may have 
begun on October 27, 1981. 


FOR FURTHER INFORMATION CONTACT: 

F. Leo Kauffman, Bureau of Foods (HFF- 
214), Food and Drr- Administration, 200 
C St. SW., Washin, _a,,D.C. 20204, 202- 
245-1164. 


SUPPLEMENTARY INFORMATION: A final 
rule amending the standards of identity 
for enriched bread, rolls, and buns (21 
CFR 136.115); enriched flour (21 CFR 
137.165); and enriched seif-rising flour 
(21 CFR 137.185) by removing minimum 
and maximum requirements for iron 
enrichment and establishing single-level 
requirements of 12.5 milligrams per 
pound, for enriched bread, rolls, and 
buns; and 20 milligrams per pound for 
enriched flour and enriched self-rising 
flour, was published in the Federal 
Register of August 28, 1981 (46 FR 
43413). The single-level requirements 
would promote greater uniformity and 
would allow enriched bread to be made 
from enriched flour without further 
adjustment. The final rule also provided 
for reasonable overages 'within the 
limits of good manufacturing practice. 
Any person who would be adversely 
affected by the regulation could have 
filed on or before September 28, 1981, 
written objections and requested a 
hearing: One letter was received 
objecting to portions of the final rule, 
but the objector did not request a 
hearing. 

The objection stated that FDA erred 
in its contention in the preamble to the 
final regulation that the iron 
bioavailability issue is not within the 
scope of the final rule for enriched flour 
and enriched bread and argued that the 
agency has the authority and 
responsibility to promulgate a 
bioavailability requirement. 

FDA agrees that it does have the 
authority to regulate. the bioavailability 
of iron added to enriched bread and to 
enriched flour. However, as stated in the 
objection, current knowledge is 
insufficient to determine how to regulate 
the bioavailability of iron in bread. The 
agency is awaiting data from studies 
planned and sponsored by the World 
Health Organization and the Agency for 





6426 


International Development and directed 
by the International Nutritional Anemia 
Consultative Group. These studies will 
test the bioavailability of various iron 
compounds and will shed light on which 
assays are best suited for testing iron 
bioavailability. As is stated in the 
August 28, 1981 final rule, a separate 
proposal on the bioavailability of iron 
may be published at a later date. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 401, 
701(e); 52 Stat. 1046 as amended, 70 Stat. 
919 as amended (21 U.S.C. 341, 371(e))) 
and under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10 (formerly 5.1; see 46 FR 26052; 
May 11, 1981)), notice is given that the 
effective date for‘compliance with 21 
CFR 136.115, 21 CFR 137.165, and 21 CFR 
137.185 as amended in the Federal 
Register of August 28, 1981 (46 FR 43413) 
is July 1, 1983. Voluntary compliance 
may have begun October 27, 1981. 

Dated: February 5, 1982. 
William F. Randolph, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 82-3664 Filed 2-11-82; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Part 145 
[Docket No. 79N-0231] 


Canned Fruits, Canned Berries; 
Amendment of Standard of identity; 
Correction 

AGENCY: Food and Drug Administration. 
ACTION: Final rule; correction. 


SUMMARY: In FR Doc. 81-282 relating to 


canned fruits, canned berries; 
amendment of standard of identity, 
appearing at page 2339 in the issue of 
Friday, January 9, 1981, corrects the 
“maximum less than” entry for 
raspberries in the table. 
FOR FURTHER INFORMATION CONTACT: 
Agnes Black, Federal Register Writer 
(HFC-11), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-2994. 
SUPPLEMENTARY INFORMATION: On page 
2340, § 145.120 Canned berries in the ! 
table in paragraph (a)(3)(ii)(d) an entry 
for “Raspberries” appears incorrectly. 
Under the heading “Maximum less 
than” change “18” to “15”. 

Dated: February 4, 1982. 
William F. Randolph, 
Acting Associate Commissioner for 
Regulatory Affairs. 
{FR Doc. 82-3663 Filed 2-11-82; 8:45 am| 
BILLING CODE 4160-01-M 


PENSION BENEFIT GUARANTY 
CORPORATION 


29 CFR Part 2619 


Valuation of Plan Benefits in Non- 
Multiemployer Plans; Amendment 
Adopting Additional PBGC Rates 


AGENCY: Pension Benefit Guaranty 
Corporation. 
ACTION: Final rule. 


SUMMARY: This amendment to the 
regulation on Valuation of Plan Benefits 
in Non-Multiemployer Plans contains 
the interest rates and factors for the 
period beginning March 1, 1982. The 
interest rates and factors are to be used 
to value benefits provided under 
terminating non-multiemployer pension 
plans covered by Title IV of the 
Employee Retirement Income Security 
Act of 1974, (the “Act”). 

The valuation of plan benefits is 
necessary because under section 4041 of 
the Act, the Pension Benefit Guaranty 
Corporation (“PBGC”) and the plan 
administrator must determine whether a 
terminating pension plan has sufficient 
assets to pay all guaranteed benefits 
provided under the plan. If the assets 
are insufficient, the PBGC will pay the 
guaranteed benefits under the plan 
termination insurance program 
established under Title IV. 

The interest rates and factors set forth 
in Appendix B to Part 2619 are adjusted 
periodically to reflect changes in 
financial and annuity markets. This 
amendment adopts the rates and factors 
applicable to plans that terminate on or 
after March 1, 1982, arid enables the 
PBGC and plan administrators to value 
the benefits provided under those plans. 
These rates and factors will remain in 
effect until PBGC publishes an 
amendment revising them. 

EFFECTIVE DATE: March 1, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Nina R. Hawes, Staff Attorney, 
Office of the General Counsel, Pension 
Benefit Guaranty Corporation, 2020 K 
Street, NW., Washington, D.C. 20006, 
202-254-3010. _ 


SUPPLEMENTARY INFORMATION: On 
January 28, 1981, the Pension Benefit 
Guaranty Corporation (the “PBGC”) 
issued a final regulation (46-FR 9492 et 
seq.) establishing the methods for 
valuing plan benefits of terminating non- 
multiemployer plans covered under Title 
IV of the Employee Retirement Income 
Security Act of 1974, 29 U.S.C. 1001 et 
seq. (1976), as amended by the 
Multiemployer Pension Plan 
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Amendments Act of 1980, Pub. L. No. 96- 
364, 94 Stat. 1208 (the “Act”’). That 
regulation, 29 CFR Part 2610, was 
recodified as 29 CFR Part 2619 on June 
24, 1981, effective June 29, 1981 (46 FR 
32574). That regulation contains a 
number of formulas for valuing different 
types of benefits. In addition, Appendix 
B to the regulation sets forth the various 
interest rates and factors that are to be 
used in the formulas. Because these 


- pates and factors are intended to reflect 


current conditions in the financial and 
annuity markets, it is necessary to 
update the rates and factors 
periodically. 

When first published, Appendix B 
contained interest rates and factors to 
be used to value benefits in plans that 
terminated on or after September 2, 
1974, but before October 1, 1975. 
Subsequently, the PBGC adopted 
additional rates and factors for valuing 
benefits in plans that terminated on or 
after October 1, 1975, but before 
February 1, 1982. (29 CFR Part 2619 
(1981), 46 FR 36693, 46 FR 45761, 46 FR 
50788, 46 FR 55958, 46 FR 61084). 

On January 15, 1982, the PBGC last 
published rates for plans that terminate 
on or after February 1, 1982 (47 FR 2313, 
corrected January 28, 1982, 47 FR 4062). 
At this time, changes in the financial 
and annuity markets have necessitated 
an increase in the rates used by the 
PBGC to value benefits. Accordingly, 
this amendment changes the rates in 
Appendix B to add a set of interest rates 
and factors for plans that terminate on 
or after March 1, 1982. These rates and 
factors will remain in effect unitl such 
time as PBGC publishes another 
amendment which changes the rates. 

As a rule, the rates will be in effect for 
at least one month: If the rates are to be 
changed, PBGC will publish an 
amendment in the Federal Register, 
normally by the 15th of the month prior 
to the month for which the new rates 
will be effective. If no change is to be 
made, no amendment will be published, 
and the current rates will remain in 
effect until further notice. 

Because the Multiemployer Pension 
Plan Amendments Act of 1980 
established a new insurance program for 
multiemployer plans, we note that the 
rates and factors contained in Appendix 
B to Part 2619 are applicable to non- 
multiemployer plans only. 

The PBGC has determined that notice 
and public comment on this amendment 
are impracticable and contrary to the 
public interest. This determination is 
based on the need to determine and 
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issue new interest rates and factors 
promptly, so that the rates can reflect, 
as accurately as possible, current 
market conditions. The PBGC has found 
that the public interest is best served by 
issuing the rates and factors on a 
prospective basis so that plans may be 
able to calculate the value of plan 
benefits before submitting a notice of 
intent to terminate. Also, plans will be 
able to predict employer liability more 
accurately prior to plan termination. 
Moreover, because of the need to 
provide immediate guidance for the 
valuation of benefits under plans that 
will terminate on or after March 1, 1982, 
and because no adjustment by ongoing 
plans is required by this amendment, the 
PBGC finds that good cause exists for 
making the rates set forth in this 
amendment to the final regulation 
effective less than 30 days after 
publication. 

The PBGC has determined that this is 
not a “major rule” under the criteria set 
forth in Executive Order 12291, February 
17, 1981 (46 FR 13193), because it will 
not result in an annual effect on the 
economy of $100 million or more, a 
major increase in costs for consumers or 
individual industries, or significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation or competition. 


For plans with a valuation date. 
Before 


On er after 


Bannan FED. 1, TORR cna snn Me. 1, TUBE... 


Ce See 


Robert E. Nagle, 
Executive Director, Pension Benefit Guaranty 
Corporation. 


{FR Doc. 82-3821 Filed 2-11-82; 8:45 am] 
BILLING CODE 7706-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 


[A-8-FRL-2041-4] 


Approval and Promulgation of State 
implementation Plans; Utah 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rulemaking. 


SUMMARY: This action approves a 
revision to the Utah State 
Implementation Plan (SIP) submitted by 
the Governor on August 17, 1981, which 
includes a State program for prevention 


PART 2619—VALUATION OF PLAN 
BENEFITS IN NON-MULTIEMPLOYER 
PLANS 


In consideration of the foregoing, Part 
2619 of Chapter XXVI, Title 29, Code of 
Federal Regulations, is hereby amended 
as follows: 

1. The authority citation for Part 2619 
is as follows: 


Authority.—Secs. 4002(b)(3), 4041(b), 4044, 
4062(b)(1)(A), Pub. L. 93-406, 88 Stat. 1004, 
1020, 1025-27, 1029, (1974) as amended by 
secs. 403(1), 403(d) and 402(a)(7), Pub. L. 96- 
364, 94 Stat. 1302, 1301, 1299, (1980) (29 U.S.C. 
1302, 1341, 1344, 1362). 


2. Rate Set 32 of Appendix B is revised 
and Rate Set 33 of Appendix B is added 
to read as follows: 


Appendix B—Interest Rates and 
Quantities Used To Value Immediate 
and Deferred Annuities 


In the table that follows, the immediate 
annuity rate is used to value immediate 
annuities, to compute the quantity “G,” for 
deferred annuities and to value both portions 
of a refund annuity. An interest rate of 5% 
shall be used to value death benefits other 
than the decreasing term insurance portion of 
a refund annuity. For deferred annuities, k:, 
ks, ks, nu, and nz are defined in § 2619.45. 


ky ke ks m% m™m 


1.0875 
-1026 1.0900 


10400 7 8 
10400 7 8 


* 
10.75 1.1000 
14 


11.00 


of significant deterioration (PSD). In 
conjunction with approval of this plan 
EPA removes the federal PSD program 
as it applies to lands under State 
jurisdiction. EPA proposed approval on 
November 17, 1981 (46 FR 56462), and 
requested public comments. No adverse 
comments were received and no new 
issues were raised. These changes were 
submitted under requirements of Part C 
of the Clean Air Act. 


DATE: This action is effective February 
12, 1982. 


ADDRESSES: Copies of the revision are 

available for public inspection beween 

8:00 a.m. and 4:00 p.m. Monday through 

Friday at the following offices: 

Environmental Protection Agency, 
Region VIII, Air Programs Branch, 
1860 Lincoln Street, Denver, Colorado 
80295 

Environmental Protection Agency, 
Public Information Reference Unit, 
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Waterside Mall, 401 M Street, SW, 

Washington, D.C. 20460 

The Office of the Federal Register, 1100 
L Street, NW, Room 8401, 
Washington, D.C. 20408 


FOR FURTHER INFORMATION CONTACT: 
David S. Kircher, Air Programs Branch, 
Environmental Protection Agency, 1860 
Lincoln Street, Denver, Colorado 80295, 
(303) 837-3711. 

SUPPLEMENTARY INFORMATION: On 
August 17, 1981, the Governor of Utah 
submitted a revision to its State 
Implementation Plan (SIP) which 
included revisions to Regulation 3.6 for 
the prevention of significant 
deterioration (PSD) of air quality. EPA 
reviewed their revision, found no major 
deficiencies, and, on November 17, 1981, 
(46 FR 56462) proposed approval. 

In that proposal EPA described the 
requirements of Part C of the Clean Air 
Act, explained how the State of Utah 
complied with those requirements and 
requested public comments. While no 
adverse comments were received, EPA 
did receive a request for an additional 
30 day comment period. However, that 
request was denied for the following 
reesons: 

(1) The State had provided several 
opportunities for input during their 
rulemaking proceedings; 

(2) The State provisions are 
practically identical to EPA’s regulations 
and require very little time for review. 

(3) The State and EPA are operating 
duplicative programs until EPA's 
approval is finalized. 

As explained in the proposed 
approval, there is one major difference 
between the State and Federal 
programs. That difference is that the - 
State's regulation does not necessarily 
apply on Indian Reservations. Therefore, 
EPA approves the State regulation and 
removes the federal regulation except as 
it applies on Indian Reservations. 

EPA finds good cause exists for 
making the action taken in this notice 
immediately effective for the following 
reasons: 

(1) The implementation plan revision 
is already in effect under state iaw or 
regulation and EPA approval poses no 
additional regulatory burden; and 

(2) EPA and the State are operating 
identical programs and this approval 
removes duplicative requirements. 

Pursuant to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)), I hereby certify that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. This action only approves state 
actions. It imposes no new requirements 
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Under Section 307(b)(1) of the Clean 
Air Act, judicial review of this action is 
available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within 60 days of today. Under Section 
307(b)(2) of the Clean Air Act, the 
requirements which are the subject of 
today’s notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 


(Sec. 110, Clean Air Act (42 U.S.C. 7410)) 

Dated: February 4, 1982. 

Anne M. Gorsuch, 
Administrator. 

Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
Utah was approved by the Director of the 
Federal Register on July 1, 1981. 


PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 


Title 40, Part 52 of the Code of Federal 
Regulations is amended as follows: 


Subpart TT—Utah 


1. In §52.2320, paragraph (c)(10) is 
added as follows: 


§ 52.2320 Identification of pian. 


* * * * * 


(c) sn 

(10) Provisions to meet the 
requirements of Part C of the Clean Air 
Act, as amended in 1977, were 
submitted on August 17, 1981. 

2. Section 52.2346 is revised to read as 
follows: 


§ 52.2346 Significant deterioration of air 
quality. 

(a) The Utah plan, as submitted, is 
approved as meeting the requirements of 
Part C, Title I, of the Clean Air Act, 
except that it does not apply to sources 
proposing to construct on Indian 
Reservations. 

(b) Regulation for Prevention of 
Significant Deterioration of Air Quality. 
The provisions of § 52.21 (b) through (v) 
are hereby incorporated by reference 
and made a part of the Utah State 
Implementation Plan and are applicable 
to proposed major stationary sources or 
major modifications to be located on 
Indian Reservations. 

[FR Doc. 82-3755 Filed 2-11-82; 8:45 am] 
BILLING CODE 6560-38-M 


40 CFR Part 81 
[A-5-FRL-2043-6] 


Designation of Areas for Air Quality 
Purposes, Michigan; Correction 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rulemaking, correction. 


SuMMARY: EPA is correcting an error in 
the Michigan’s Saginaw County 
Redesignation final rule, dated 
September 21, 1981 (46 FR 46574). 

On January 7, 1982, the State of 
Michigan notified EPA that one error 
existed in the table describing the 
attainment status designation. This 
action corrects that error. 

EFFECTIVE DATE: This correction notice 
becomes effective March 15, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Anne Ernstein, Regulatory Analysis 
Section, U.S. Environmental Protection 
Agency, 230 South Dearborn Street, 
Chicago, Illinois 60604, (312) 886-6036. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 107(d) of the Clean Air Act, 
the State of Michigan on March 19, 1981 
requested EPA to make a change in the 
attainment status of Saginaw County for 
carbon monoxide. EPA's notice of final 
rulemaking on this request was 
published on September 21, 1981 (46 FR 
46574). On January 7, 1982 the State of 
Michigan notified EPA that one error 
was contained in the tables describing 
the attainment status designation. EPA 
reexamined this designation and is 
making the following corrections as 
requested by the State. 


PART 81—DESIGNATION OF AREAS 
FOR AIR QUALITY PLANNING 
PURPOSES 


§ 81.323 [Corrected] 

Due to a typographical error in the 
table for § 81.323, on page 46575, of the 
issue of September 21, 1981, the phrase 
“southern half” was inadvertently left 
out of the’ description of the 
nonattainment area. 

On page 46575, in the table for 
“Michigan—CO” under § 81.323, the 
third sentence under the entry for 
Saginaw County is corrected to read: 

* * * The NAA‘ is bounded on the 
north by the northern boundary of the 
southern half of the SW and SE quarters 
of Section 7 and the northern boundary 
of the southern half of the SW and SE 
quarters of Section 8 from N. 6th to 
Findley Road. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator certified on 
January 27, 1981 (46 FR 8709) that the 
attached rule will not have a significant 
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economic impact on a substantial 
number of small entities. This action 
only corrects errors in codification. It 
will impose no new requirements. 

This regulation is exempted from 
review by the Office of Management 
and Budget (OMB) under Section 3 of 
Executive Order 12291. 


(Sec. 107, Clean Air Act, as amended) 
Dated: January 29, 1982. 

David Kee, 

Acting Regional Administrator. 

[FR Doc. 82-3684 Filed, 2-11-82; 8:45 am] 

BILLING CODE 6560-38-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 

43 CFR Part 1780 

[Circular No. 2496] 


Advisory Committee; Cooperative 
Relations 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Final rulemaking. 


SUMMARY: This final rulemaking amends 
existing regulations pertaining to 
membership on citizen advisory bodies 
to change certain fixed terms to 
staggered terms, thereby providing 
greater continuity in operation and 
greater economy in maintenance. 
Authority for these adjustments is 
contained in the Federal Advisory 
Committee Act (5 U.S.C. Appendix 1) 
and the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 1701 
et seq.). : 

EFFECTIVE DATE: March 15, 1982. 
ADDRESS: Any suggestions or inquiries 
should be addressed to: Director (150) 
Bureau of Land Management, 1800 C 
Street NW., Washington, D.C. 20240. 


FOR FURTHER INFORMATION CONTACT: 
Teddy W. Roe, (202) 343-2054. 
SUPPLEMENTARY INFORMATION: This 
final rulemaking is concerned with 
establishing a staggered-term basis for 
membership on the National Public 
Lands Advisory Council and the 
Bureau's many district advisory 
councils. Its purpose is to provide 
greater continuity on these important 
citizen advisory bodies and to promote 
efficiency in their maintenance by 
spreading out the work associated with 
the appointing process. 

Previously, the 17 members of the 
national council served two-year terms 
which expired on December 31, 1981. 
Under this rulemaking, the council’s 
membership is expanded to 21, with 
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— 


seven members each appointed in 1982 
to terms of either one, two or three 
years. All appointments thereafter will 
be for three-year terms. 

With one exception, membership on 
the district advisory councils will be 
held to 10; of these 10, three members 
will be appointed in 1982 for one-year 

. terms, three for two-year terms and four 
for three-year. terms, with subsequent 
appointments for three-year terms. The 
exception: The California Desert District 
Advisory Council will comprise 15 
members, with five members each 
appointed initially to either one-, two- or 
three-year terms, and all members 
appointed thereafter to three-year terms. 

It is hereby determined that this 
rulemaking does not constitute a major 
Federal action significantly affecting the 
quality of the human environment and 
that no detailed statement pursuant to 
section 102(2)(C) of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C)) is required. 

The Department of the Interior has 
determined that this document is not a 
major rule under Executive Order 12291 
and will not have a significant economic 
effect on a substantial number of small. 
entities under the Regulatory Flexibility 
Act (Pub. L. 96-354). 

The principal author of this final 
rulemaking is Teddy W. Roe of the 
Office of Congressional. Affairs, assisted 
by the staff of the Office of Legislation 
and Regulatory Management, Bureau of 
Land Management. 

Under the authority of the Federal 
Advisory Committee Act (5 U.S.C. 
Appendix 1) and the Federal Land 
Policy and Management Act of 1976 (43 
U.S.C. 1701 et seq.), Subpart 1784, Part 
1780, Group 1700, Subchapter A, Chapter 
II, Subtitle B of Title 43 of the Code of 
Federal Regulations is amended as set 
forth below. 

Garrey E. Carruthers, 
Assistant Secretary of the Interior. 
December 23, 1981. 


PART 1780—COOPERATIVE 
RELATIONS 


§ 1784.3 [Amended] 


1. Section 1784.3 is amended by: 

(A) Revising paragraph (a) to read: 

(a) Elections to grazing advisory 
boards shall be for 2-year terms unless a 
shorter period is specified in the charter. 
Individuals may be re-elected to 
additional 2-year terms without limit. 


* * * * * 


(B) Redesignating paragraphs (b), (c) 
and (d) as paragraphs (e), (f) and (g). 

(C) Adding new paragraphs (b), (c) 
and (d) to read: 


* * 


(b) Appointment to district advisory 
councils shali be on a staggered-term 


_ basis. In 1982, for councils comprising 10 


members, 3 members shall be appointed 
to terms expiring December 31, 1982, 3 
members shall be appointed to terms 
expiring December 31, 1983, and 4 
members shall be appointed to terms 
expiring December 31, 1984. For the 
California Desert District Advisory 
Council, which comprises 15 members, 
five members shall be appointed to each 
of the terms ending December 31, 1982, 
December 31, 1983, and December 31, 
1984, All subsequent appointments, to 
all councils, shall be made for 3-year 
terms. Vacancies occurring by reason of 
removal, resignation, death or loss of 
elected office shall be filled for the 
balance of the vacating member's term 
using the same method by which the 
original appointment was made. At the 
discretion of the Secretary, members 
may be reappointed to additional terms, 
not to exceed a total of 6 years. 

(c) Appointment to the National 
Public Lands Advisory Council shall be 
on a staggered-term basis. Initial 
appointments in 1982 shall be made in 
the following fashion: 7 members shall 
be appointed for terms expiring 
December 31, 1982; 7 members shall be 
appointed for terms expiring December 
31, 1983; and 7 members shall be 
appointed for terms expiring December 
31, 1984. Subsequent appointments shall 
be made for 3-year terms. At least one 
member shall be an elected official of 
general purpose government. Vacancies 
occurring by reason of removal, 
resignation or death shall be filled for 
the balance of the vacating member's 
term using the same methods by which 
the original appointment was made. At 
the discretion of the Secretary, members 
may be reappointed to additional terms. 
The Council shall elect its own officers. 

(d) Elections or appointments to all 
other advisory bodies shall be for two- 
year terms unless a shorter period is 
specified in the charter, the election 
procedures, or the appointing document. 
Terms of service normally coincide with 
duration of the committee charter. 
Members may be appointed to 
additional terms at the discretion of the 
authorizing appointing official.”; and 


* * * * * 


§ 1784.6-1 [Amended] 

2. Section 1784.6-1(a) is revised to 
read: 

(a) From nominations by individuals, 
national organizations and associations 
concerned with problems related to 
planning for and management of lands 
under the jurisdiction of the Bureau of 


Land Management, the Director will 
submit to the Secretary a list of citizens 
recommended for membership on the 
National Public Lands Advisory Council. 
From this list or other sources, the 
Secretary shall appoint to the Council 21 
persons who are qualified through 
education, training or experience to give 
informed and objective advice 
concerning land use and resource policy, 
planning, and management for the 
public lands. 

[FR Doc. 82-3798 Filed 2-11-62; 8:45 am] 

BILLING CODE 4310-84-M 


43 CFR Public Land Order 6148 
[A-12828] 


Arizona; Partial Revocation of 
Reclamation Project Withdrawals 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Public land order. 


SUMMARY: This order partially revokes 
four Executive Orders which withdrew 
lands for the Hassayampa Reclamation 
Project. The affected lands consist of 
12,537.23 acres for which the State of 
Arizona has filed an application under 
the State Indemnity Lieu Program. 
Consequently, the entire tract will 
remain closed to operation of the public 
land laws, including the mining laws. 
The land has been and will remain open 
to mineral leasing. 

EFFECTIVE DATE: February 12, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Mario L. Lopez, Arizona State Office, 
602-261-4774. 


SUPPLEMENTARY INFORMATION: By virtue 
of the authority vested in the Secretary 
of the Interior by section 204 of the 
Federal Land Policy and Management 
Act of 1976, 90 Stat. 2751; 43 U.S.C. 1714, 
it is ordered as follows: 

1. The four Executive Orders dated 
July 25, 1941, March 27, 1943, April 7, 
1944, and July 3, 1946, which withdrew 
lands for the Hassayampa Project, are 
hereby revoked insofar as they affect 
the following described lands: 


Gila and Salt River Meridian 


T.4N.,R.3 W., 
Sec. 6, lots 1 to 5, inclusive, SE¥sNE%, 
E*SE%; 
Sec. 8, S¥NE%. 
T.5N.,R.3 W., 
Sec. 6, lots 1 to 7, inclusive, S¥2NE%, 
SE“NW %, E%SW%, SE%:; 
Sec. 7, lots 1 to 4, inclusive, EW, E%; 
Sec. 8, W%; 
Sec. 17, N%, W%SE%; 
Sec. 18, lots 1 to 4, inclusive, EW, 
NE%, NE4ANE%SE%:; 





Sec. 19, SE%. 
T.4N.,R. 4 W., 

Sec. 1, lots 1 to 4, inclusive, S¥%2N%, $%%; 

Sec. 3, lots 1 to 4, inclusive, S¥42N%, S%; 

Sec. 4, lots 1, 2, S¥2NE%, SE%. 

T.5N.,R.4W., 

Sec. 1, lots 1 to 4, inclusive, S¥2N%, S%; 

Sec. 2, lots 1 to 4, inclusive, S4%2N%, S%; 

Sec. 11, all; 

Sec. 12, all; 

Sec. 13, all; 

“ Sec. 14, all; 

Sec. 23, all; 

Sec. 24, all; 

Sec. 26, W%2E%2, W 2; 

Sec. 35, all. 

T.6N., R. 4 W., 

Sec. 12, W1%2SE%; 

Sec. 23, SE“4, NW %, ESW 4: 

Sec. 25, W%; 

Sec. 26, EW: 

Sec. 35, all. 

T.8N.,R.4W., 

Sec. 13, SEY4ANE%NE'%, SNE, 
W*WYNWUNEX, EXE*XNW 4, 
E%#W %EYNW %, EYSW 4, 

EX W¥%SW%, W%SW 4SW, SE%:; 

Sec. 14, S4SE%4SW%, SE“%SW%4SW%, 
SE%4SE'%, E4SW%SE%, 
SW%SW'%SE%. 

The areas described aggregate 12,537.23 

acres in Maricopa and Yavapai Counties. 


2. All of the above described lands in 
paragraph 1 have been classified for 
State selection purposes and will not be 
open to other appropriations under the 
public land laws, including the mining 
laws. 

3. The lands have been and will 
remain open to applications and offers 
under the mineral leasing laws. 

Inquiries concerning the public lands 
should be addressed to the Arizona 
State Director, Bureau of Land 
Management, U.S. Department of the 
Interior, 2400 Valley Bank Center, 
Phoenix, Arizona 85073. 

Garrey E. Carruthers, 

Assistant Secretary of the Interior. 
February 8, 1982. 

[FR Doc. 82-3797 Filed 2-11-82; 8:45 am} 
BILLING CODE 4310-84-™ 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 64 
[Docket No. FEMA 6248} 


List of Communities Eligible for the 
Sale of Insurance Under the National 
Flood Insurance Program; Correction 


AGENCY: Federal Emergency 


Management Agency. 
ACTION: Final rule, correction. 


SUMMARY: This document makes 
corrections to a final rule on a list of 
communities eligible for the sale of 


insurance under the National Flood 
Insurance program, published on Jan. 22, 
1982, 47 FR 3119. This corrects entries 
for the counties of Lincoln and Stanly in 
North Carolina. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Richard E. Sanderson, Chief, Natural 
Hazards Division, (202) 287-0270, 500 C 
Street Southwest, Donohoe Building— 
Room 505, Washington, D.C. 20472. 
SUPPLEMENTARY INFORMATION: 
Appearing in the Federal Register, Vol. 
47 No. 15, Docket No. FEMA 6229, at 
page 3119 in the issue of Friday, January 
22, 1982, please make the following 
corrections on page 3120: 

The County of Lincoln, North Carolina 
shows that the community was 
reinstated ints the National Flood 
Insurance Program December 31, 1981 in 
error. The correct reinstatement date for 
the County is January 4, 1982. 

The entry for Stanly County, North 
Carolina shows “do” in the location 
column. It should be corrected to read 
“Unincorporated Areas”. 

(National Flood Insurance Act of 1968 (title 
XIII of the Housing and Urban Development 
Act of 1968); effective January 28, 1969 (33 FR 
17804, Nov. 28, 1968), as amended, 42 U.S.C. 
4001-4128; Executive Order 12127, 44 FR 
19367; and delegation of authority to the 
Associate Director, State and Local Programs 
and Support) 


Issued: February 3, 1982. 
Lee M. Thomas, 


Associate Director, State and Loeal Programs 
and Support. 


[FR Doc. 82-3791 Filed 2-11-82: &45 am} 
BILLING CODE 6718-03-M 


44 CFR Part 67 
[Docket No. FEMA-6122] 


National Flood Insurance Program; 
Final Flood Elevation Determination 


AGENCY: Federal Emergency 
Management Agency (FEMA). 
ACTION: Deletion of final rule for thé city 


of Rosenberg, Fort Bend County, Texas. 


SUMMARY: The Federal Emergency 
Management Agency has erroneously 
published the final base flood elevation 
(BFE) determination for the City of 
Rosenberg, Fort Bend County, Texas. 
This notice will serve to delete that 
publication. Following an engineering 
analysis and review, it has been 
determined that the BFE’s for Dry Creek 
are approximately 0.5 feet lower than 
previously shown. 

EFFECTIVE DATE: February 12, 1982. © 
FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, National Flood 
Insurance Program, (202) 287-0230, 
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Federal Emergency Management 
Agency, Washington, D.C. 20472. 


SUPPLEMENTARY INFORMATION: A recent 
reanalysis of Espey Huston and 
Associates has resulted in BFE’s that are 
approximately 0.5 feet lower on Dry 
Creek. The Federal Emergency 
Management Agency has determined, 
therefore, that the notice of final flood 
elevation determination for the City of 
Rosenberg, Texas, published at 46 FR 
58333 on December 1, 1981, should be 
deleted. 
(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR. 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to the 
Associate Director) 

Issued: January 27, 1982. 
Lee M. Thomas, 
Associate Director, State and Local am 
and Support. 
{FR Doc. 82-3788 Filed 2-11-82; 8:45 am] 
BILLING CODE 6718-03-M 


FEDERAL MARITIME COMMISSION 
46 CFR Part 502 


{General Order 16; Amdt. 41} 


Rules of Practice and Procedure 


AGENCY: Federal Maritime Commission. 
ACTION: Final rule. 


SUMMARY: Rule 67 of the Commission's 
Rules of Practice and Procedure is 
amended to provide that protests to 
domestic rate filings shall segregate 
information obtained from the carrier in 
confidence in a separate document, 
clearly marked as containing 
confidential information. The 
amendment will assure that such 
information will retain its 
confidentiality. 

EFFECTIVE DATE: February 12, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Francis C. Hurney, Secretary, Federal 
Maritime Commission, 1100 L Street 
NW., Washington, D.C. 20573, (202) 523- 
5727. 
SUPPLEMENTARY INFORMATION: Rule 67 
of the Commission’s Rules of Practice 
and Procedure (46 CFR 502.67) 
prescribes the manner in which protests 
to domestic rate filings are to be made. 
The rule also provides a procedure by 
which protestants may obtain 
underlying work papers from the carrier 
under an oath to maintain their 
confidentiality. 

In order to assure the continuing 
confidentiality of the materials, the 
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Commission is amending Rule’67 to 
provide that any confidential 
information used in support of a protest 
will be contained in a separate 
document which will be clearly marked 
“Contains Confidential Information.” 
Failure to observe this procedure will 
subject the protest to rejection. 


PART 502—RULES OF PRACTICE AND 
PROCEDURE 


Therefore, pursuant to 5 U.S.C. 553 
and section 43 of the Shipping Act, 1916 
(46 U.S.C. 841a), Part 502 of Title 46, 
Code of Federal Regulations is amended 
as follows: 

Section 502.67(a)(3) is amended by 
addition of the following sentence after 
the certification: 


§ 502.67 Proceedings under section 3(a) 
of the Intercoastal Shipping Act, 1933. 
a 2 2 

(3) * * * Where a protest contains 
information obtained in confidence, it 
will be set out in a separate document, 
clearly marked on the cover page 
“Contains Confidential Information.” 
Failure to observe this procedure will 
subject the protest to rejection. 

Notice of proposed rulemaking and 
comment is not necessary because this 
rule is exempt from the notice 
requirements of section 4 of the 
Administrative Procedure Act (5 U.S.C. 
553) because it relates solely to agency 
procedure. 

By the Commission February 3, 1982. 
Francis C. Hurney, 

Secretary. 
{FR Doc. 82-3820 Filed 2-11-82; 8:45 am} 
BILLING CODE 6730-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[BC Docket No. 81-582; RM-3864] 


FM Broadcast Station in Winamac, 
Indiana; Changes Made in Table of 


Assignments 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


sumMaARY: This action assigns FM 
Channel 261A to Winamac, Indiana, in 
response to a petition filed by Thomas 
Jurek. The assignment could provide 
‘Winamac with a first local aural 
broadcast service. 

EFFECTIVE DATE: March 19, 1982. 
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 


Nancy V. Joyner, Broadcast Bureau, 
(202) 632-7792. 
SUPPLEMENTARY INFORMATION: 

Adopted: January 28, 1982. 

Released: February 4, 1982. 

By the Acting Chief, Policy and Rules 
Division. 

In the matter of Amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations (Winamac, Indiana); 
BC Docket No. 81-582, RM-3864. 

1. The Commission has before it for 
consideration a Notice of Proposed Rule 
Making, 46 FR 44011, published 
September 2, 1981, in response to a 
petition filed by Thomas Jurek 
(“petitioner”), proposing the assignment 
of FM Channel 261A to Winamac, 
Indiana, as that community’s first FM 
assignment. Supporting comments were 
filed by petitioner in which he 
reaffirmed his intent to file for the 
channel, if assigned. No oppositions to 
the proposai were received. 

2. Winamac (population 2,370), the 
seat of Pulaski County (population 
13,258), is located approximately 80 
kilometers (50 miles) southeast of Gary, 
Indiana. Channel 261A could be 
assigned to Winamac consistent with 
the minimum distance separation 
requirements of § 73.207 of the 
Commission’s rules. 

3. In support of his proposal, petitioner 
submitted information with respect to 
Winamac which is persuasive as to its 
need for a first FM channel assignment. 

4. In our Notice, we pointed out that 
the proposed assignment of Channel 
261A to Winamac would provide a first 
FM service to an area encompassing 961 
square kilometers (371 square miles), 
and a second FM service to an area of 
645 square kilometers (249 square miles). 

5. In view of the above findings, we 
believe that the public interest would be 
served by the assignment of Channel 
261A to Winamac, Indiana. An interest 
has been shown for its use, and such an 
assignment would provide the 
community with an FM station which 
could render a first local aural 
broadcast service. 

6. The Canadian Government has 
given it concurrence in the assignment 
of Channel 261A to Winamac, Indiana. 

7. Accordingly, pursuant to the 
authority contained in Sections 4(i), 
5(d)(1), 303 (g) and (r) and 307(b) of the 
Communications Act of 1934, as 
amended, and § 0.281 of the 
Commission's rules, it is ordered, That 
effective March 19, 1982, the FM Table 
of Assignments, § 73.202(b) of the 
Commission's rules, is amended as 
follows: 


! Population figures are derived from 1980 U.S. 
Census; Advance Reporis. 
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8. It is further ordered, That this 
proceeding is terminated. 

9. For further information concerning 
the above, contact Nancy V. Joyner, 
Broadcast Bureau, (202) 632-7792. 
(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303) 

Federal Communications Commission. 
Martin Blumenthal, 

Acting Chief, Policy and Rules Division, 
Broadcast Bureau. 

[FR Doc. 82-3767 Filed 2-11-62; 8:45 am] 

BILLING CODE 6712-01-M 


47 CFR Part 73 
[BC Docket No. 81-594; RM-3896] 


FM Broadcast Station in Bozeman, 
Montana; Changes Made in Table of 
Assignments 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


summMaRY: This action assigns Channel 
236 to Bozeman, Montana, as its second 
commercial FM channel in response to a 
request from The Mayfish Corporation. 
EFFECTIVE DATE: March 22, 1982. 
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Philip S. Ross, Broadcast Bureau, (202) 
632-7792. 
SUPPLEMENTARY INFORMATION: 

Adopted: January 28, 1982. 

Released: February 5, 1982. 


In the matter of amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations (Bozeman, Montana); 
BC Docket No. 81-594, RM-3896. 

1. The Commission has before it for 
consideration a Notice of Proposed Rule 
Making, 46 FR 44478, published 
September 2, 1981, in response to a 
petition filed by The Mayfish 
Corporation (“petitioner”), proposing the 
assignment of FM Channel 236 to 
Bozeman, Montana, as the community’s 
second FM assignment. Supporting 
comments were filed by petitioner in 
which it affirmed its intent to file for the 
channel, if assigned. No oppositions to 
the proposal were received. 

2. Bozeman (population 21,645), the 
seat of Gallatin County (population 
42,865), is located in the mountains of 


‘Population figures are taken from the 1980 U.S. 
Census. 





6432 


southwestern Montana. Bozeman is 
served by Station KBZN(FM) (Channel 
229), noncommercial educational Station 
KGLT(FM) (Channel 220) and AM 
Stations KBMN, KBOZ, and KXXL. 

3. In support of its proposal, petitioner 
submitted information with respect to 
Bozeman which is persuasive as to its 
need for a second FM channel 
assignment. Petitioner has also shown 
that the preclusive impact is 
insignificant since alternative channels 
are available in the precluded areas. 

4. We believe that the public interest 
would be served by the assignment of 
Channel 236 to Bozeman, Montana. An 
interest has been shown for its use, and 
such an assignment would provide the 
community with an FM station which 
could render a second local FM 
broadcast service. 

5. Authority for the adoption of the 
amendment herein is contained in 
sections 4{i), 5{d}{1), 303 (g) and (r) and 
307(b) of the Communications Act of 
1934, as amended, and § 0.281 of the 
Commission's rules. 

6. Accordingly, it is ordered, That 
effective March 22, 1982, § 73.202{b) of 
the Commission's rules, the FM Table of 
Assignments, is amended with regard to 
the following community: 


7. It is further ordered, That this 
proceeding is terminated. 

8. For further information concerning 
the above, contact Philip S. Cross, 
Broadcast Bureau, (202) 632-5414. 
(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303) 

Federal Communications Commission. 
Martin Blumenthal, 

Acting Chief, Policy and Rules Division, 
Broadcast Bureau. 


Appendix 

1. Pursuant to authority found in sections 
4(i), 5(d)(1), 303 (g) and (r), and 307{b) of the 
Communications Act of 1934, as . 
and § 0.281(b){6) of the Commission's Rules, 
it is proposed to amend the FM Table of 
Assignments, § 73.202(b) of the Commission's 
rules and regulations, as set forth in the 
Notice of Proposed Rule Making to which this 
appendix is attached. 

2. Showings Required. Comments are 
invited on the preposal(s) discussed in the 
Notice of Proposed Rule Making to which this 
Appendix is attached. Proponent(s) will be 
expected to answer whatever questions are 
presented in initial comments. The proponent 
of a proposed assignment is also expected to 
file comments even if it only resubmits or 
incorporates by reference its former 
pleadings. It should also restate its present 
intention to apply for the channel if it is 
assigned, and, if authorized, to build a station 


promptly. Failure to file may lead to denial of 
the request. 

3. Cut-off Procedures. The following 
procedures will govern the consideration of 
filings in this proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that parties 
may comment on them in reply comments. 
They will not be considered if advanced in 
reply comments. (See § 1.420{d) of the 
Commission's rules.} 

(b) With respect to petitions for rule 
making which conflict with the proposal(s) in 
this Notice, they will be considered as 
comments in the proceeding, and Public 
Notice to this effect will be given as long as 
they are filed before the date for filing initial 


- comments herein. If they are filed later than 


that, they will not be considered in 
connection with the decision in this docket. 

(c) The filing of a counterproposal may lead 
the Commission to assign a different channel 
than was requested for any of the 
communities inv 

4. Comments and Reply Comments; 
Service. Pursuant to applicable procedures 
set out in §§ 1.415 and 1.420 of the 
Commissions's rules and regulatiorfs, 
interested parties may file comments and 
reply comments on or before the dates set 
forth in the Notice of Proposed Rule Making 
to which this Appendix is attached. All 
submissions by parties to this proceeding or 
persons acting on behalf of such parties must 
be made in written comments, reply 
comments, or other appropriate pleadings. 
Comments shall be served on the petitioner 
by the person filing the comments. Reply 
comments shall be served on the person(s} 
who filed comments to which the reply is 
directed. Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See § 1.420 (a), (b) and (c) of the 
Commission's rules.) 

5. Number of Copies. in accordance with 
the provisions of § 1.420 of the Commission's 
Rules and Regulations, an original and four 
copies of all comments, reply comments, 
pleadings, briefs, or other documents shall be 
furnished the Commission. 

6. Public Inspection of Filings. All filings 
made in this proceeding will be available for 
examination by interested parties during 
regular business hours in the Commission's 
Public Reference Room at its headquarters, 
1919 M Street, NW., Washington, D.C. 

{FR Doc. 82-3769 Filed 2-11-82: 8:45 am| 
BILLING CODE 6712-01-M 


47 CFR Part 90 
[PR Docket No. 80-605) 


Private Land Mobile Radio Services; 
Amendment To Permit the Use of 
Certain kHz Offset Assignments in a 
Certain MHz Band in the Private Land 
Mobile Radio Services; Correction 


AGENCY: Federal Communications 
Commission. 
ACTION: Final rule; correction. 


sumMaARY: In the Report and Order, PR 


Docket No. 80-605, FCC 81-347, adopted 
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July 30, 1981, released August 14, 1981, 
the Commission amended Subpart D of 
Part 90 of the rules and regulations to 
permit the use of 12.5 kHz offset 
assignments in the 450-470 MHz band in 
the Private and Mobile Radio Services. 
The need for coordination when the new 
offset frequencies adjacent to 
frequencies in the Special Emergency 
Radio Service are selected was omitted 
by oversight. This erratum corrects the 
omission. 


apopress: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Emmett Haines Pritchard, Private Radio 
Bureau, Washington, D.C. (202) 632- 
6497. 

Released: January 7, 1982. 


In the matter of Amendment of 
Subpart D of Part 90 of the 
Commission's rules and regulations to 
permit the use of 12.5 kHz Offset 
Assignments in the 450-470 MHz band 
in the Private Land Mobile Radio 
Services; PR Docket No. 80-605; 
(September 16, 1981; 46 FR 45953); 
erratum. 

1. In the Report and Order, PR Docket 
No. 80-605, FCC 81-347, adopted July 30, 
1981, released August 14, 1981, the 
Commission amended Subpart D of Part 
90 of the rules and regulations to permit 
the use of 12.5 kHz offset assignments in 
the 450-470 MHz band in the Private 
Land Mobile Radio Services. A 
frequency coordination requirement was 
imposed on all of the affected radio 
services. Among others, the Special 
Emergency Radio Service was thereby 
affected. In the Appendix of the Report 
and Order, § 90.175 (Frequency 
coordination requirements) should have 
reflected the need for coordination when 
the new offset frequencies adjacent to 
frequencies in the Special Emergency 
Radio Service are selected. However, 
through oversight this was not done. 

2. This fact has been brought to our 
attention, and we are hereby correcting 
it. Section 90.175(e)(2) therefore now 
reads: 

§90.175 Frequency coordination 
requirements. 


* * . * . 


(e)* * * 
(2) Applications in the Special 

Emergency Radio Service, except as 

required by § 90.53{b)(8) and § 90.267." 

Federal Communications Commission. 

William J. Tricarico, 

Secretary. 

[FR Doc. 82-9799 Filed 2-11-82: 6:45 am} 

BILLING CODE 6712-01-M 





Proposed Rules 


~ 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Part 890 


Federal Employees Health Benefits 
Program; Open Season and Other 
Administrative Actions; Public Hearing 


Note.—This document originally appeared 
in the Federal Register for Thursday, Feb. 11, 
1982. It is reprinted in-this issue to meet 
requirements for publication on the Tuesday/ 
Friday schedule assigned to the Office of 
Personnel Management. . 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice of public hearing. 


SUMMARY: The Office of Personnel 
Management will hold public hearings 
on its proposals to hold a health benefits 
open season in May 1982 and to obtain 
views on proposed administrative 
changes in the Federal Employees 
Health Benefits (FEHB) Program. 
DATES: The public hearings will be held 
at the U.S. Office of Personnel 
Management beginning at 1 p.m. on 
February 22 and at 10 a.m. on February 
23,1982, in the Auditorium, Ground 
Floor, 1900 E Street NW., Washington, 
D.C. 
FOR FURTHER INFORMATION CONTACT: 
Kevin Burns, Assistant Director for 
Insurance Programs, Compensation 
Group, OPM, Room 809, 1717 H St. NW., 
Washington, D.C. 20415; telephone (202) 
632-4670. 
SUPPLEMENTARY INFORMATION: On 
November 12, 1981, interim regulations 
were published in the Federal Register 
(46 FR 55679), effective November 12, 
1981. These interim regulations 
authorized changes in the regularly 
scheduled open season by 
announcement of the Director of OPM 
through an FPM Bulletin. Also, the open 
season scheduled for 1981 was 
postponed to a time to be announced 
later or to the applicable period during 
1982, whichever was earlier. 
Subsequent to the publication of 
OPM's interim regulations, the United 


States District Court for the District of 
Columbia ordered the United States 
Government to hold an open season for 
a minimum of two weeks beginning on - 
December 7, 1981. 

Accordingly, a notice was published 
in the Federal Register (46 FR 59227) on 
December 4, 1981, announcing a general 
open season to be held December 7, 
1981, through December 31, 1981. 

On December 4, 1981, the United 
States Court of Appeals for the District 
of Columbia Circuit stayed the prior 
order of the United States District Court 
and further directed the United States 
Government to hold only a limited open 
season for persons not then enrolled 
under the FEHB Program. A notice was 
published in the Federal Register (46 FR 
61066) on December 15, 1981, 
announcing this modification. 

OPM now proposes to conduct a 
general open season from May 3, 1982, 
to and including May 28, 1982, with 
enrollment changes becoming effective 
for employees on the first day of the first 
pay period in July, 1982, and for 
annuitants on July 1, 1982. 

In view of these circumstances, and to 
assure that all interested parties have an 
opportunity to present their views, the 
Director of OPM has decided to hold 
two days of public hearings on the 
following proposals: 

1. The proposal to conduct a general 
open season from May 3, 1982, to and 
including May 28, 1982, with enrollment 
changes becoming effective for 
employees on the first day of the first 
pay period in July, 1982, and for 
annuitants on July 1, 1982. Among the 
issues to be addressed are: 

(a) What effects, if any, will this 
proposal have upon the stability of the 
FEHB Program, particularly with respect 
to the phenomena of adverse selection 
and demographic imbalance? 

(b) Should the regularly scheduled 
open season which normally occur in 
November—December 1982 also be held 
if open season is held in May 1982? 

(c) Will there be sufficient claims 
experience to establish rates and 
benefits for an open season in 
November—December 1982 following a 
May 1982 open season? 

(d) With what frequency and at what 
times should future open seasons be: 
held? 

2. A proposal to institute a number of 
other changes to improve the overall 
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administration of the FEHB Program. 
Among these are: 

(a) To discontinue the practice of 
requiring carriers to offer selected 
benefits not required of all carriers. 

(b) To levy a transfer fee on enrollees 
who change plans during an open 
season. 

(c) To permit carriers to exclude 
certain pre-existing health conditions for 
enrollees who change plans. 

(d) To require all plans in the program 
to accept annuitants. 

(e) To impose certain utilization 
controls such as requiring second 
surgical opinions and pre-admission 
diagnostic testing. 

(f) To focus more audit effort on 
claims paid by plans rather than on 
administrative expenses. 

The public will be given an 
opportunity to make oral presentations. 
In the discretion of the presiding official, 
speakers will be limited to a maximum 
of 7 minutes for their presentations. All 


- requests to make oral presentations for 


the record should be received no later 
than February 18, 1982. 

OPM will also accept written 
comments and other appropriate data 
from any interested party, in advance of 
the hearings. Written comments and 
data submitted to OPM should be 
received no later than February 22, 1982. 

Requests to make oral presentations 
and submission of written comments 
should be addressed to Kevin Burns, at 
the office location and telephone 
number cited above. 

Office of Personnel Management. 
Donald J. Devine, 

Director. 

[FR Doc. 82-3804 Filed 2-10-82; 8:45 am] 
BILLING CODE 6325-01-M 


DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 

7 CFR Parts 273 and 282 

[Amdt. No. 206] 


Food Stamp Program: Removal of 
Certain References and 
Demonstration Project Pre-Operational 
Precedures From the Code of Federal 
Regulations 


AGENCY: Food and Nutrition Service, 
USDA. 
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ACTION: Proposed rule. 


summary: This proposed action would 


amend Food Stamp Program regulations 
by removing all references to the actual 
dollar amounts of the maximum (1) net 
income eligibility limits, (2) thrifty food 
plan (TFP) amounts, (3) standard 
deduction amounts, (4) child care 
deduction amounts, and (5) excess 
shelter deduction amounts from the 
Code of Federal Regulations (CFR). The 
action also proposes to amend the CFR 
by revising the requirements regarding 
rulemaking procedures for 
demonstration projects. Such regulations 
would avoid the needless codification in 
the Code of Federal Regulations of the 
cost adjustments regarding the five 
items mentioned above, and would 
provide the States with more time to 
implement those adjustments. The 
proposal also develops a more efficient 
notice and comment rulemaking 
procedure regarding demonstration 
projects. 

DATES: Comments must be received on 
or before April 13, 1982. 

appress: Comments should be 
submitted to Alberta Frost, Deputy 
Administrator, Family Nutrition 
Programs, Food and Nutrition Service, 
United States Department of 
Agriculture, Washington, D.C. 20250. All 
written comments will be open for 
public inspection at the office of the 
Food and Nutrition Service, USDA, 
during regular business hours (8:30 a.m. 
to 5:00 p.m., Monday through Friday) at 
3101 Park Center Drive, Alexandria, 
Virginia, Room 708. 

FOR FURTHER INFORMATION CONTACT: 
Thomas O'Connor, Chief, Regulations 
and Policy Section, Program Standards 
Branch, Program Development Division, 
Family Nutrition Programs, Food and 
Nutrition Service, United States 
Department of Agriculture, Alexandria, 
Virginia 22302: 703-756-3429. 
SUPPLEMENTARY INFORMATION: This 
proposed action has been reviewed 
under Executive Order 2291 and 
secretary's Memorandum No. 1512-1. 
This action modifies the rulemaking 
procedures for demonstration projects 
and deletes the need to use final 
Tulemaking procedures for announcing 
annual changes in certain eligibility, 
benefit and deduction information. The 
information currently required by the 
provisions being deregulated will be 
released to the public by other, more 
timely, means available to the agency, in 
lieu of formal rulem: procedures. 
There is no cost involved in this action, 
thus, the rule would not result in an 
annual effect on the economy of $100 
million or more or a major increase in 


costs or prices for consumers, industries, 
Federal, State or local governments, or 
geographical region. Additionally, this 
action would not have significant 
adverse effects on competition, 
employment, investment productivity, 
innovation, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. Therefore 
the rule has been classified as “not 
major.” 

This final action has also been 
reviewed with regard to the 
requirements of the Regulatory 
Flexibility Act of 1980 (Pub. L. 96-354, 94 
Stat. 1164, September 19, 1980). The 
Administrator, Food and Nutrition 
Service, has certified that this action has 
no economic impact on small entities 
because the action simply results in 
deregulation of certain information, 
without jeopardizing the public interest 
and would allow more timely release of 
the program information covered in this 
action to the public through other than 
formal regulatory procedures. 


Eligibility, Benefits and Deductions 


All regulations issued by Federal 
agencies are officially entered into the 
Code of Federal Regulations (CFR). 


. Thereafter, any change in regulations 


must be made through formal regulatory 
procedures by amending the appropriate 
CFR sections involved. Final rules to 
implement uniform eligibility standards 
were issued on October 17, 1978 (43 FR 
47846). Included in that publication were 
charts and narrative language which 
specifically referenced the actual dollar 
amounts, for all areas operating a Food 
Stamp Program, of (1) the net monthly 
income eligibility limits, (2) the 
maximum Thrifty Food Plan (TFP) 
amounts on which the value of the 
coupon allotment for each household is 
based, and (3) the maximum amount of 
the three deductions—standard, child 
care, and excess shelter—to be applied 
in determining a household's net 
monthly income. Because these amounts 
were codified (entered into the CFR), 
any cost-of-living adjustments in the 
income limits, deductions, and TFP 
amounts mandated by the Food Stamp 
Act must be made by amending the CFR 
through the formal regulatory process. 
State welfare agencies have 
continually commented that they are not 
given sufficient time to implement 
changes in the standards because of the 
timing of the publication of the changes 
in the Federal Register. However, the 
short timeframes given to State agencies 
result in large part from the necessity of 
having to go through the formal 
rulemaking process. For example, the 
Office of Management and Budget 
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usually releases updates to the poverty 
guidelines to the Department by mid- 
February. A formal regulatory document 
to amend the CFR is usually prepared, 
cleared, and published in the Federal 
Register by mid-May under formal 
rulemaking procedures, leaving State 
agencies only about 45 days to 
implement the changes. A similar ~ 
timeframe problem exists for adjusting 
the TFP amounts and amounts of the 
various deductions. 

The Department is proposing to 
remove all references to the dollar 
amounts of the net income eligibility 
standards, TFP, and deductions from the 
CFR in order to provide the Department 
the opportunity to release information 
regarding any changes in the dollar 
amounts on a more timely basis to the 
public and the State agencies. Since the 
actual amounts of these eligibility, 
benefit, and deduction standards are 
mandated by the Food Stamp Act, as 
amended, there is no administrative 
discretion involved in the annual 
adjustments of the amounts. Therefore, 
these standards cannot be altered 
through public comment or other formal 
regulatory procedures and the 
Department sees no need to continue to 
include the amounts in the CFR 
requiring the time-consuming effort of 
formal rulemaking procedures to amend 
the CFR. It is anticipated that this action 
will allow the Department to provide 
State agencies about 60 days to 
implement future changes. The 
Department will continue to keep the 
public. informed of any changes in the 
net income eligibility standards. TFP 
amounts, and amounts of deductions by 
publishing General Notices in the 
Federal Register. The Department will 
also continue the current policy of 
announcing changes in these eligibility, 
benefit, and deduction standards 
through information releases to the 
media. 


Demonstraticn Projects 


In accordance with Section 17 of the 
Food Stamp Act (the Act), the Secretary 
has the authority to conduct 
demonstration, research, and evaluation 
projects designed to test program 
changes that might increase the 
efficiency of the program and delivery of 
benefits to eligible households. The law 
further provides the Secretary the 
authority to waive all or part of the 
requirements of the Act and regulations 
to the degree necessary to conduct such 
projects except as otherwise specified in 
Section 17(b)(1) of the Act. 

Current regulations contain a 
provision (7 CFR 282.5) which provides 
that prior to the initiation of a 
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demonstration project, FNS shall publish PART 273—CERTIFICATION OF 


proposed and final regulations if the 
intended project will likely have 
significant impact on the public. 

However, such procedures, on 
average, can take as long as 4 to6 
months to complete, and to date, have 
resulted in an insignificant amount of 
public input or response. As a result of 
this provision, delays in beginning 
projects have occurred since many 
projects could not begin until the time- 
consuming effort of developing, 
preparing, clearing, and publishing 
proposed and final rules had been 
completed. After careful analysis of the 
effects of this rule on project 
implementation and operation during 
the first two years of demonstration 
project authority, it has been determined 
that the pre-operations requirement for 
proposed rulemaking contained in 7 CFR 
282.5 is unnecessary and burdensome to 
demonstration project participants and 
FNS, and does not enable the 
Department to carry out the purposes of 
the statutory authority in an efficient 
manner. 

In view of this, the Department is 
proposing to alter the current 
requirement (7 CFR 282.5) for proposing 
regulations for demonstration projects. 
In lieu of proposing rules for each 
project, the Department will rely, 
instead, on the periodic Federal Register 
publication of priority areas being 
considered for demonstration activity. 
At that time, the Department will 
request and consider public comment on 
the proposed priority areas. In effect, the 
Department will periodically solicit 
public comments for a number of 
potential projects and use those 
comments in developing the individual 
projects. Thus, the comments will 
- influence development of the projects 
and provide guidance to the agency in 
establishing waivers for conducting 
each demonstration project. Notice of 
the individual projects and the waivers 
involved will be published in the 
Federal Register. 

The use of this modified procedure for 
demonstration initiation is cost saving 
and more efficient, but still provides the 
public with an opportunity to comment 
on the development of demonstration 
projects. This action will also serve to 
bring this agency's demonstration 
project procedures more in line with 
those of other similar agencies. 

If, as a result of a demonstration 
project, a program change is necessary, 
such nationwide program change would 
be initiated through the appropriate 
rulemaking procedures. 

Accordingly, 7 CFR Parts 273 and 282 
are proposed to be amended as follows: 


ELIGIBLE HOUSEHOLDS 


1. In § 273.9: 

a. Paragraph (a)(4) is revised; 

b. ae (d)(1), (d)(4), and (d)(5) 
are revised; and 

c. Appendices, A, B, C, and D are 
removed. 

The revisions read as follows: 


§ 273.9 Income and deductions. 


(a) Income el: poe standards.* * * 

(4) The annual monthly gross and net 
income eligibility standards for all areas 
will be prescribed in General Notices 
published in the Federal Register. 


* * * 
ae2ee 


(d) Income deductions. 

(1) Standard deduction. The per 
household per month standard 
deduction amounts applicable for use in 
the 48 contiguous States and the District 
of Columbia, and the amount applicable 
for Alaska, Hawaii, Guam, Puerto Rico, 
and the Virgin Islands are adjusted 
annually and will be prescribed in 
General Notices published in the 
Federal Register. 

(4) Dependent care. Payments for the 
actual costs for the care of a child or 
other dependents when necessary for a 
household member to accept or continue 
employment, seek employment in 
compliance with the job search criteria 
(or an equivalent effort by those not 
subject to job search), or attend training 
or pursue education which is 
preparatory to employment. The 
deduction amounts applicable for use in 
the 48 contiguous States and the District 
of Columbia, and the amounts 
applicable for Alaska, Hawaii, Guam, 
Puerto Rico, and the Virgin Islands are 
adjusted annually and will be 
prescribed in General Notices published 
in the Federal R 

(5) Shelter costs. Monthly shelter 
costs in excess of 50 percent of the 
household's income after all other 
deductions in paragraphs (d)(1), (d)(2), 
(d)(3), and (d)(4) of this section have 
been allowed. The shelter deduction 
alone, or in combination with the 
dependent care deduction explained in 
paragraph (d)(4) of this section shall not 
exceed the maximum limit established 
for the dependent care deduction, unless 
the household contains a member who is 
age 60 or over, or who receives 
supplemental security income benefits 
(including emergency benefits based on 
presumptive eligibilty) under the title 
XVI, or disability payments under Title 
II of the Social Security Act. The shelter 
deduction amount applicable for use in 
the 48 contiguous States and the District 
of Columbia, and the amounts 


applicable for use in Alaska, Hawaii, 
Guam, Puerto Rico, and the Virgin 
Islands are adjusted annually and will 
be prescribed in General Notices 
published in the Federal Register. These 
households shall receive an excess 
shelter deduction for the monthly cost 
that exceeds 50 percent of the 
household’s monthly income after all 
other applicable deductions. 


2. In § 273.10, the parenthetical phrase 
“(see appendix to § 273.9)”, appearing in 
the first sentence of paragraph 
(e)(1){i)(E) is removed; the last sentence 
of paragraph (e)(4){i) is revised; and 
appendix A is removed. 

The revision reads as follows: 


§ 273.10 Determining household eligibility 
and benefit level. 

(e) Calculating net income and benefit 
levels.* * * 

(4) Thrifty Food Plan. (i) * * * The 
Thrifty food plan amounts in each are 
adjusted annually and will be 
prescribed in General Notices published 


-in the Federal Register. 


* * * * 


PART 282—DEMONSTRATION, 
RESEARCH, AND EVALUATION 
PROJECTS 


3. Section 282.2 is revised in its 
entirety to read as follows: 


§ 282.2 Project initiation. 

The Secretary shall, from time to time, 
publish a list of priority areas being 
considered for demonstration, research, 
and evaluation efforts, and invite and 
consider public comment on such lists. 
In determining such priority areas, the 
Secretary shall consider suggestions 
submitted by State and local agencies 
and other interésted parties. The 
Secretary shall, as appropriate, seek 
grant proposals, through publication of a 
notice of intent in the Federal Register, 
or contract proposals, in accordance 
with the procedures prescribed in the 
Federal procurement regulations. (41 
CFR, Ch. I.) 

4. Section 282.5 is revised in its 
entirety to read as follows: 


§ 282.5 Rulemaking procedures for 
demonstration projects. 


At least 30 days prior to the initation 
of a demonstration project, FNS shall 
publish a General Notice in the Federal 
Register if the proposal will likely have 
significant impact on the public. The 
notice shall set forth the specific 
operational procedures for the 
demonstration project and the 
provisions of the Act and regulations 





which shall be waived. If significant 
comments are received in response to 
the Notice, the Department will take 
such action as may be appropriate prior 
to implementing the project. In addition, 
for demonstrations with reporting and 
recordkeeping requirements which 
exceed the requirements set forth in 
OMB Circular A-102, the Department 
will obtain the necessary approval from 
OMB prior to project implementation. 

This regulation does not contain 
reporting and recordkeeping 
requirements subject to approval by 
OMB under the Paperwork Reduction 
Act. 


(91 Stat. 958 (7 U.S.C. 2011-2027)) 
(Catalog of Federal Domestic Assistance, 
Program No. 10.551, Food Stamps) 


Dated: February 4, 1982. 
David Alspach, 
Acting Administrator. 
[FR Doc. 82-3460 Filed 2-11-82; 8:45 am] 
BILLING CODE 3410-30-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 


16 CFR Part 1306 


Ban of Urea-Formaidehyde Foam 
Insulation; Extension of Time, and 


Denial of Requests for Additional 
Comment Period 


AGENCY: Consumer Product Safety 
Commission. 
ACTION: Extension of time and denial of 


requests for additional comment period. 


SUMMARY: The Commission extends the 
time for promulgating a final ban of 
urea-formaldehyde (U.F.) foam 
insulation, or for withdrawing its 
proposed ban, to March 19, 1982. The 
ban, and an alternative requirement that 
would require that information be given 
to consumers, were proposed to address 
the risk of illness which could be caused 
by formaldehyde gas emitted from the 
U.F. foam insulation. In the near future, 
the Commission will consider whether 
to ban the product, to require that 
consumers be informed of some of the 
risks associated with the product, or to 
take other action addressing this risk. 
This extension is to allow adequate time 
for Commission consideration of 
materials submitted by its staff and 
interested members of the public and, if 
a ban is issued, for publication of the 
ban in the Federal Register with a 
promulgation date of ten days after 
publication of the ban. 


The Commission has also denied 
requests it received for an additional 
comment period for the purpose of 
receiving comments on the Commission 
staff's analysis of the issues and 
comments in this proceeding. 

DATES: The time during which the 
Commission must either issue a final 
ban of U.F. foam insulation or withdraw 
the proposed ban is extended for good 
cause to March 19, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Harleigh Ewell, Attorney, Office of the 
General Counsel, Consumer Product 
Safety Commission, Washington, D.C. 
20207, telephone (301) 492-6980. 
SUPPLEMENTARY INFORMATION: On 
February 5, 1981, the Commission 
proposed a ban of urea-formaldehyde 
(U.F.) foam insulation (46 FR 11188). The 
ban was proposed on the basis of the 
Commission’s preliminary finding that 
the product posed an unreasonable risk 
of injury from irritation and cancer 
because of the release of formaldehyde 
gas from the product after it is installed. 
A detailed discussion of the 
Commission’s reasons for proposing the 
ban was contained in the proposal 
notice. 

The Commission also has proposed to 
require manufacturers of U.F. foam 
insulation to provide prospective 
purchasers with a written notification 
concerning the acute health effects of 
the formaldehyde gas that can be 
released from this product (45 FR 39434; 
June 10, 1980). 

On November 18, 1981, the 
Commission published a request for 
public comment on additional data that 
it had received concerning these 
proposals (46 FR 56762). Comment on 
these additional data were received 
until December 21, 1981. In all, the 
Commission received comments from 66 
commenters on its propgsed information 
disclosure requirement, 276 commenters 
on its proposed ban, and 71 commenters 
on its request for comments on the 
additional data it had received. 

On January 29, 1982, the Commission 
staff transmitted to the Commission a 
voluminous briefing package discussing 
the issues raised by the proposed ban 
and information disclosure requirement. 
Several parties have submitted initial 
comments on the Commission staff's 
briefing package, and some of these 
parties have asked that an additional 
comment period be established for the 
purpose of allowing comment on the 
staff's analysis of the issues and 
comments. 

On February 3 and 4, 1982, the 
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Commission's staff orally briefed the 
Commission in a public meeting. At the 
end of this briefing, the Commission 
decided it needed at least until February 
22, 1982 to consider the large amount of 
technical data and comments that have 
been received on these proposals. When 
it meets to formally consider these 
issues, the Commission could decide to 


_issue a ban, to withdraw the proposed 


ban and issue an information disclosure 
requirement, to take other actions, or to 
take no action at this time. 

Also, the Commission decided not to 
establish an additional comment period 
for the submission of additional 
comments on the proposed ban. 
However, as has been its practice in the 
past, the Commission will consider late- 
filed comments to the extent practicable. 
In considering this question, the 
Commission determined that at this 
point in time it is not feasible to 
consider comments that exceed three 
8% x 14 pages in length or that are filed 
after February 16, 1982. Furthermore, 
information that previously has not been 
available to the Commission will not be 
considered unless it is accompanied by 
an explanation of why it could not have 
been submitted by December 18, 1981, 
and unless it has a significant impact on 
the information that was previously 
available to the Commission. 


In the proposed ban of U.F. foam 
insulation, the Commission proposed 
that the actual date of promulgation of 
any such ban would be ten days after 
the ban was published in the Federal 
Register. Therefore, if a ban is approved 
by the Commission on February 22, 1982, 
before the ban is actually promulgated, 
a Federal Register notice will have to be 
published and the promulgation date 
would be delayed for an additional ten 
days, as provided in the proposal. For 
these reasons, which the Commission 
determines to be good cause, the 
Commission extends the date 
established under 15 U.S.C. 2058(a)(1), 
by which it must either issue a final ban 
of U.F. foam insulation or withdraw the 
proposed ban, until March 19, 1982. For 
good cause, this date may be further 
extended. 


Dated: February 9, 1982. 
Sadye E. Dunn, 


Secretary, Consumer Product Safety 
Commission. 


IFR Doc. 82-4072 Filed 2-11-82; 10:59 am) 
BILLING CODE 6355-01-M 
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DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 271 
[Docket No. RM79-76 (Texas—19)] 


High-Cost Gas Produced from Tight 
Formations; Texas 

AGENCY: Federal Energy Regulatory 
Commission, DOE. 

ACTION: Notice of proposed rulemaking. 


summary: The Federal Energy 
Regulatory Commission is authorized by 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost gas 
where the Commission determines that 
the gas is produced under conditions 
which present extraordinary risks or 
costs. Under section 107(c)(5), the 
Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas which 
may receive an incentive price (18 CFR 
271.703). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
notice of proposed rulemaking by the 
Director of the Office of Pipeline and 
Producer Regulation contains the 
recommendation of the Railroad 
Commission of Texas that the 
Georgetown Formation be designated as 
a tight formation under. § 271.703(d). 
DATE: Comments on the proposed rule 
are due on March 11, 1962. 

Public hearing: No public hearing is 
scheduled in this docket as yet. Written 
requests for a public hearing are due on 
February 24, 1982. 
appress: Comments and requests for 
hearing must be filed with the Office of 
the Secretary, 825 North Capitol Street, 
NE., Washington, D.C. 20426. 

FOR FURTHER INFORMATION CONTACT: 
Leslie Lawner, (202) 357-8511, or Walter 
W. Lawson, (202) 357-8556. 
SUPPLEMENTARY INFORMATION: 

Issued: February 9, 1982. 


I. Background 

On December 28, 1981, the Railroad 
Commission of Texas (Texas) submitted 
to the Commission a recommendation, 
in accordance with § 271.703 of the 
Commission's regulations (45 FR 56034, 
August 22, 1980), that the Georgetown 
Formation in Brazos, Washington, and 
Burleson Counties, Texas, be designated 
as a tight formation. Pursuant to 
§ 271.703(c)(4) of the regulations, this 
Notice of Proposed Rulemaking is 
hereby issued to determine whether 
Texas’ recommendation that the 


Georgetown Formation be designated a 
tight formation should be adopted. 
Texas’ recommendation and supporting 
data are on file with the Commission 
and are available for public inspection. 


Il. Description of Recommendation 


Texas recommends that the 
Georgetown Formation, encountered in 
portions of Brazos, Washington and 
Burleson Counties, Texas, be designated 
as a tight formation. The recommended 
area is located in east central Texas in 
Railroad Commission District 3, and lies 
between Bryan, Texas on the north, 
Brenham on.the south, a point 13 miles 
west of Somerville on the west, and the 
Navasota River on the northeast. 

The Georgetown Formation, present 
throughout the North Texas-Tyler Basin 
and extending as far east as the 
Louisiana border and as far north as the 
Arkansas-Oklahoma borders, underlies 
the Del Rio Formation and overlies the 
Kainer Formation. 

The Georgetown Formation is 
commonly divided into seven members: 
the Kiamichi, Duck Creek, Fort Worth, 
Denton, Weno, Paw Paw, and Main 
Street. Consisting of dense muddy 
limestones and calcareous shales, the 
Georgetown Formation is of the latest 
Comanchean (Albian) Age, and is 
encouniered at depths ranging from 
approximately —9,500 feet subsea in the 
north, to —15,000 feet subsea in the 
south, 


Ill. Discussion of Recommendation 


Texas claims in ite submission that 
evidence gathered through information | 
and testimony presented at a public 
hearing convened by Texas on this 
matter demonstrates that: 

(1) The average in situ gas 
permeability throughout the pay section 
of the proposed area is not expected to 
exceed 0.1 millidarcy; 

(2) The stabilized production rate, 
against atmospheric pressure, of wells 
completed for production from the 
recommended formation, without 
stimulation, is not expected to exceed 
the maximum allowable production rate 
set out in § 271.703(c)(2)(i)(B); and 

(3) No well drilled into the 
recomménded formation is expected to 
produce more than five (5) barrels of oil 
per day. 

Texas further asserts that existing 
State and Federal regulations assure 
that development of the Georgetown 
Formation will not adversely affect any 
fresh water aquifers that are or are 
expected to be used as a domestic or 
agricultural water supply. 

Accordingly, pursuant to the authority 
delegated to the Director of the Office of 
Pipeline and Producer Regulation by 


6437 


Commission Order No. 97, issued in 
Docket No. RM80-68 (45 FR 53456, 
August 12, 1980), notice is hereby given 
of the proposal submitted by Texas that 
the Georgetown Formation as described 
and delineated in Texas’ 
recommendation as filed with the 
Commission, be designated as a tight 
formation pursuant to § 271.703. 


IV. Public Comment Procedures 


Interested persons may comment on 
this proposed rulemaking by submitting 
written data, views or arguments to the 
Office of the Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426, on or before March 11, 1982. Each 
person submitting a comment should 
indicate that the comment is being 
submitted in Docket No. RM79-76 
(Texas-19), and should give reasons 
including supporting data for any 
recommendations. Comments should 
include the name, title, mailing address, 
and telephone number of one person to 
whom communications concerning the 
proposal may be addressed. An original 
and 14 conformed copies should be filed 
with the Secretary of the Commission. 
Written comments will be available for 
public inspection at the Commission's 
Office of Public Information, Room 1000, 
825 North Capitol Street, NE., 
Washington, D.C., during business 
hours. 

Any person wishing to present 
testimony, views, data, or otherwise 
participate at a public hearing should 
notify the Commission in writing that 
they wish to make an oral presentation 
and therefore request a public hearing. 
Such request shall specify the amount of 
time requested at the hearing. Requests 
should be filed with the Secretary of the 
Commission no later than February 24, 
1982. 

(Natural Gas Policy Act of 1978, 15 U.S.C. 
3301-3432) 

Accordingly, the Commission 
proposes to amend the regulations in 
Part 271, Subchapter H, Chapter I, Title 
18, Code of Federal Regulations, as set 
forth below, in the event Texas’ 
recommendation is adopted. 

Kenneth A. Williams, 
Director, Office of Pipeline and Producer 
Regulation. 


PART 271—CEILING PRICES 


Section 271.703(d) is amended by 
adding new ese ene (89) to read as 
follows: ~ 
§ 271.703 Tight formations. 


* * * * 7 





(d) Designated tight formations. 


. 


(68) through (88), [Reserved] 

(89) Georgetown Formation in Texas. 
RM79-76 (Texas-19] 

(i) Delineation. of formation. The 
Georgetown Formation is located in east 
central Texas, on the western rim of the 
North Texas-Tyler Basin, Railroad’ 
Commission District 3,, in. portions of 
Brazos, Washington and Burleson 
Counties, Texas. 

(ii) Depths. The Georgetown 
Formation is encountered at depths 
ranging from approximately — 9,500 feet 
subsea in the north, to —15,000 feet 
subsea in the south. 

[FR Doc: 82-3968 Filed 2-11-82;.8:45-am] 
BILLING CODE 6717-01-M 


18 CFR Part 271 


[Docket No. RM79-76 (West Virginia—1 
Addition)]} 


High-Cost Gas Produced From Tight 
Formations; West Virginia 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The Federal Energy 
Regulatory Commission is authorized by 
section 107({c}{5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost gas 
where the Commission determines that 
the gas is produced under conditions 
which present extraordinary risks or 
costs. Under-section 107(c)(5), the 
Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas: which 
may receive an incentive price (18 CFR 
271.703).. This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
notice of proposed rulemaking by the 
Director of the Office of Pipeline and 
Producer Regulation: contains the 
recommendation of the State of West 
Virginia Office of Oil and’ Gas that the 
Princeton-Ravencliff, Injun, Weir, and 
Berea Formations be designated as tight 
formations under § 271.703{d). 

DATE: Comments on the proposed rule 
are due om March 11, 1982. 

Public hearing: No public hearing is 
scheduled in this docket as yet.. Written 
requests for a public hearing are due on 
February 24, 1982. 

ADpress: Comments and requests for 
hearing must be filed with the Office of 
the Secretary, 825 North Capitol Street, 
NE., Washington, D.C. 20426. 

FOR FURTHER INFORMATION CONTACT: 


Leslie Lawner, (202) 357-8511, or Walter 
W. Lawson, (202) 357-8556. 
SUPPLEMENTARY INFORMATION: 


Issued: February 9, 1982. 


I. Background 

On December 21, 1981, the State: of 
West Virginia Office of Oil and Gas 
(West Virginia) submitted to the 
Commission @ recommendation, in 
accordance with § 271.703 of the 
Commission's regulations (45 FR 56034, 
August 22, 1980), that additional areas 
found. in the Princeton-Ravencliff 
Formations, Injun Formation, Weir 
Formation and Berea Formation, located 
in Mercer, McDowell and Wyoming 
Counties, West Virginia, be designated 
as tight formations in the Commission's 
regulations. Om June 23, 1981, the 
Commission issued Order No. 162.in 
Docket No. RM79-76 (West Virginia 1) 
in which the Commission designated 
parts of the Ravencliff, Berea, Injun 
Squaw and Weir Formations as tight 
formations under § 271.703. Pursuant to 
§ 271.703{c)f4) of the regulations, this 
Notice of Proposed Rulemaking is 
hereby issued to determined whether 
West Virginia's recommendation that 
the Princeton-Ravenciiff, Injun, Weir 
and Berea Formations be: added to the 
previously designated tight formations. 
should be adopted. West Virginia's 
recommendation and supporting data 
are on file with the Commission and! are 
available for public inspection. 


Il. Description of Recommendation. 


The recommended formations lie 
within portions of Mercer, McDowell 
and Wyoming Counties, West Virginia. 
(A more detailed’ description of the 
recommended area is contained im the 
recommendation on file with the 
Commission.) All of the formations are 
Mississippian Age deltaic sandstone 
deposits. 

The Princeton-Ravencliff Formations. 
lie below the Pottsville Salt Sands: and! 
above the Maxton Formation. The 
Princeton Formation has been grouped 
with the Ravencliff Formation because 
of similar lithology and! depositional! 


environment im Mercer; ee and 
Wyoming Counties. The top of the 


Princeton Formation occurs from 10 feet 
to 100 feet above the Ravencliff 
Formation and in some places the two 
formations grade into each other and! 
cannot be distinguished. Production 
from the Princeton-Ravencliff 
Formations is predominantly from the 
Ravencliff Formation because: the 
Princeton Formation is lenticular and 
sometimes shaley. The Ravencliff 
Formation ranges in thickness from thin 
stringers in the western portion of the 
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three county area to a maximum 
thickness of 145 feet in the central. and 
southeastern portions of the area. 

The Injun Formation lies below the 
Big Lime-Keener Formations, separated 
by a 2 foot to 30 foot shale break and 
lies above the Squaw Formation. It is' a 
poorly developed sandstone and. ranges 
in thickness from a maximum of about 
10 feet in northwest Wyoming County to 
thin stringers in the south and east parts 
of the three county area. 

The Weir Formation lies below the 
Squaw Formation and about 200 feet 
above the Berea Formation. It ranges in 
thickness from thim stringers in the 
eastern an western portions of the three 
county area to 60 feet thick in the 
central. portion of the area. 

The Berea Formation lies: 
approximately 200 feet below the Weir 
Formation and is the basal sandstone of 
the Mississippian System. It reaches a 
maximum thickness of 45 feet in the 
central portions of McDowell and 
Wyoming Counties and thins to shaley 
sandstone stringers in the eastern 
portion of the area. 

Ill. Discussion of Recommendation 

West Virginia claims in its submission 
that evidence gathered! through 
information and testimony presented at 
a public hearing convened by West 
Virginia on this matter demonstrates 
that: 

(1) The average im situ gas 
permeability throughout the pay 
sections of the proposed area is not 
expected to exceed 0.1 millidarcy; 

(2) The stabilized production rate,, 
against atmospheric pressure, of wells 
completed for production from: the 
recommended formations, without 
stimulation, is not expected to exceed 
the maximum allowable production rate 
set out in § 271.703(c)(2)(i)(B); and 

(3) No well drilled into the 
recommended formations is expected! to 
produce more than five (5) barrels of oil . 
per day. 

West Virginia further asserts that 
existing State and Federal regulations 
assure that development of the 
Princeton-Ravenciiff, Injun, Weir and 
Berea Formations will not adversely 
affect any fresh water aquifers that are, 
or are expected to be, used! asa 
domestic or agricultural water supply. 
Protection of fresh water aquifers will 
be assured by enforcing compliance 
with Section 15, Part 1, Section V of the 
West Virginia Administrative 
Regulations and Chapter 22-4-82 of the 
Code of West Virginia. 

Accordingly, pursuant io the authority 
delegated to the Director of the Office of 
Pipeline and Producer Regulation by 
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Commission Order No. 97, issued in 
Docket No. RM80-68 (45 FR 53456, 
August 12, 1980), notice is hereby given 
of the proposal submitted by West 
Virginia that the Princeton-Ravenciliff, 
Injun, Weir and Berea Formations, as 
described and delineated in West 
Virginia's recommendation as filed with 
the Commission, be designated as tight 
formations pursuant to § 271.703. 


IV. Public Comment Procedures 


Interested persons may comment on 
this proposed rulemaking by submitting 
written data, views or arguments to the 
Office of the Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, on or before March 11, 1982. Each 
person submitting a comment should 
indicate that the comment is being 
submitted in Docket No. RM79-76 (West 
Virginia-1 Addition) and should give 
reasons including supporting data for 
any recommendations. Comments 
should include the name, title, mailing 
address, and telephone number of one 
person to whom communications 
concerning the proposal may be 
addressed. An original and 14 
conformed copies should be filed with 
the Secretary of the Commission. 
Written comments will be available for 
public inspection at the Commission's 
Office of Public Information, Room 1000, 
825 North Capitol Street, NE., 
Washington, D.C. during business hours. 

Any person wishing to present 
testimony, views, data, or otherwise 
participate at a public hearing should 
notify the Commission in writing that 
they wish to make an oral presentation 
and therefore request a public hearing. 
Such request shall specify the amount of 
time requested at the hearing. Requests 
should be filed with the Secretary of the 
Commission no later than February 24, 
‘1982. ' 

(Natural Gas Policy Act of 1978, 15 U.S.C. 
3301-3432) 

‘Accordingly, the Commission 
proposes to amend the regulations in 
Part 271, Subchapter H, Chapter I, Title 
18, Code of Federal Regulations, as set 
forth below, in the event West Virginia's 
recommendation is adopted. 

Kenneth A. Williams, 
.Director, Office of Pipeline and Producer 
Regulation. — 


PART 271—CEILING PRICES 


Section 271.703(d)(41)-(44) is revised 
to read as follows: 


§ 271.703 Tight formations. 
* * 


. * . 


(d) Designated tight formations.* * * 


(41) Ravencliff and Princeton- 
Ravencliff Formations in West Virginia. 
RM79-76 (West Virginia-1) 

(i) Ravencliff Formation.—{A) 
Delineation of formation. The Ravencliff 
Formation underlies portions of Fayette 
and Raleigh Counties, West Virginia. 

(B) Depth. The Ravencliff Formation 
lies below the Princeton Sandstone and 
above the Maxton Sandstone. Within 
the recommended area the Ravencliff 
Formation ranges in thickness from thin 
stringers in the eastern portion of the 
two counties to a maximum thickness of 
140 feet in the central portion of the 
area. 

(ii) Princeton-Ravencliff 
Formations.—{A) Delineation of 
formation. The Princeton-Ravencliff - 
Formations underlie portions of Mercer, 
McDowell and Wyoming Counties, West 
Virginia. 
(B) Depth. The Princeton-Ravencliff 
Formations lie below the Pottsville Salt 
Sands and above the Maxton Formation. 
The top of the Princeton Formation 
occurs from 10 feet to 100 feet above the 
Ravencliff Formation and in some 
places the two formations grade into 
each other and cannot be distinguished. 
The Ravencliff Formation ranges in 
thickness from thin stringers in the 
western portion of the three county area 


- to a maximum thickness of 145 feet in 


the central and southeastern portions of 
the area. 

(42) Injun-Squaw and Injun 
Formations in West Virginia. RM79-76 
(West Virginia-1) 

(i) Injun-Squaw Formations.—{A) 
Delineation of formation. The Injun- 
Squaw Formations underlie portions of 
Fayette and Raleigh Counties, West 


Virginia. 

(B) Depth. The Injun-Squaw 
Formations lie below the Big Lime- 
Keener Formations and above the Weir 
Formation. The Injun-Squaw Formations 
range in thickness from a maximum of 
20 feet in northwestern Fayette County 
to thin stringers to the south and east. 

(ii) Injun Formation.—{A) Delineation 
of formation. The Injun Formation is 
found in Mercer, McDowell and 
Wyoming Counties, West Virginia. 

(B) Depth. The Injun Formation lies 
below the Big Lime-Keener Formations 
and above the Squaw Formation. It 
ranges from a maximum thickness of 
about 10 feet in northwest Wyoming 
County to thin stringers in the southern 
and eastern parts of the three county 
area. 

(43) Weir Formation in West Virginia. 
RM79-76 (West Virginia—1) 

(i) Delineation of formation. The Weir 
Formation underlies portions of Fayette, 
McDowell, Mercer, Raleigh and 
Wyoming Counties, West Virginia. 


(ii) Depth. The Weir Formation lies 
below the Squaw Formation and 
approximately 200 feet above the Berea 
Formation. The Weir Formation ranges 
in thickness from thin stringers in the 
southeastern and southwestern portions 
of the area to from 50 feet to 100 feet in 
the northern, central and south central 
portions of the five county area. 

(44) Berea Formation in West 
Virginia. RM79-76 (West Virginia-1) 

(i) Delineation of formation. The 
Berea Formation underlies portions of 
Fayette, McDowell, Mercer, Raleigh and 
Wyoming Counties, West Virginia. 

(ii) Depth. The Berea Formation lies 
approximately 200 feet below the Weir 
Formation and is the basal sandstone of 
the Mississippian System. The Berea 
Formation ranges in thickness from 45 
feet to 55 feet in the western portion of 
the area and thins to shaley sandstone 
stringers in the southeastern portion of 
the five county area. 

[FR Doc. 82-3970 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


18 CFR Parts 271, 273, and 274 
[Docket No. RM82-8] 


High-Cost Natural Gas Produced From 
intermediate Deep Drilling; Public 


February 5, 1982. 

AGENCY: Federal Energy Regulatory 
Commission, DOE. 

ACTION: Notice of public hearing. 


summary: On December 30, 1981, the 
Federal Energy Regulatory Commission 
issued a Notice of Proposed Rulemaking 
(47 FR 638, January 6, 1982) proposing to 
— as a category of high cost 

na gas under the Natural Gas Policy 
Act, gas produced from intermediate 
deep drilling. The proposal would 
provide an incentive price ceiling to 
encourage such production. Pursuant to 
requests from interested persons, a 
public hearing will be held. 

DATES: The public hearing will be held 
on Tuesday, March 2, 1982 at 10:00 a.m. 
Requests to participate and the amount 
of time requested should be directed to 
the Secretary no !ater than February 24, ‘ 
1982. 

ADDRESS: The hearing will be held at: 
Hearing Room A, Federal Energy 
Regulatory Commission, 825 North 
Captiol Street, NE., Washington, D.C. 
20426. 

Requests to participate and questions 
regarding participation should be 
directed to: The Office of the Secretary, 
Federal Energy Regulatory Commission, 





825 North Capitol Street, NE., 
Washington, D:C. 20426: 

FOR FURTHER INFORMATION CONTACT: 
Michael A. Stosser, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE.,. Washington, D.C. 
20426, (202) 357-8033. 


SUPPLEMENTARY INFORMATION: On 
December 30, 1981, pursuant to section 
107 of the Natural Gas Policy Act of 1978 
(NGPA), (15 U.S.C. 3317), the 
Commission issued a Notice of Proposed 
Rulemaking (47 FR 638, January 6, 1982) 
for an informal rulemaking procedure in 
Docket No. Rm82-8. 

The Notice proposes to identify as a 
category of high-cost natural gas, gas 
produced from depths between 10,000 
and 15,000 feet. The Commission 
proposes to provide an incentive price 
ceiling of 150 percent of the NGPA 
section 103 price in order to encourage 
production from those depths. The 
Commission has received requests for a 
public hearing wherein interested 
persons would have the opportunity to 
make oral presentations of their views 
on the proposed rule. Pursuant to these 
requests, the Commissicn is scheduling 
a public hearing. 

The hearing will be held on Tuesday, 
March 2, 1982, at 10:00 a.m. at the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, D.C. 20426, Hearing Room 
A. 

The hearing will not be. of a judicial or 
evidentiary type. There will be no cross- 
examination of persons presenting 
statements. However, the panel may 
question such persons and any 
interested person may submit question 
to the presiding officer to be asked of 
persons making statements. The 
presiding officer will determine whether 
the question: is relevant and whether the 
time limitations permit it to be 
presented. Any further procedural rules 
will be announced by the presiding 
officer at the hearing. Transcripts of the 
hearing will be available in the public 
file for this proceeding, Docket No. RM- 
82-8, in the Commission’s Office of 
Public Information, and may be ordered 
from that office. 

Requests to participate in the hearing 
should be submitted by February 24, 
1982, to the Office of the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, D.C. 20426. Requests 
should indicate the amount of time 
required for the oral presentation. 
Persons meme pe at the hearing 
should, if le, bring 50 copies of 

their testimony to the hearing. A list of 
the in the hearing will be 
available in the Commission's Office of 


Public Information and at Hearing Room 
A on the morning the hearing is 
convened. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3969 Filed 2-11-82: 8:45am} 

BILLING CODE 6717-01-M 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 


26 CFR Parts f and 31 
{LR-74-77] 


Withholding From Amounts Paid 
Under Accident or Health Plans 


AGENCY: Internal Revenue Service, 
Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document contains 
proposed amendments to the regulations 
relating to. withholding from amounts 
paid under accident or health plans. 
Changes to the applicable tax law were 
made by the Tax Reform Act of 1976 
and the Tax Reduction and 
Simplification Act of 1977. The 
amendments to the regulations would 
provide guidance to employers who pay 
amounts under accident or health plans 
and employees who receive amounts 
under accident or health plans. 


DATES: Written comments and requests 
for a public hearing must be delivered 
April 12, 1982. The regulations are 
proposed to be effective with respect to 
amounts paid under accident or health 
plans in taxable years beginning on or 
after January 1, 1977. 

AppREss: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(LR-74-77),. Washington, D.C..20224. 
FOR FURTHER INFORMATION CONTACT: 
Barry L. Wold of the Legislation and 
Regulations Division, Office of the Chief 
Counsel, Interna) Revenue Service, 1111 
Constitution Avenue NW., Washington, 
D.C. 20224 (Attention: CC:LR:T), (202- 
556-3828), 

SUPPLEMENTARY INFORMATION: 


Background 


This document contains proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) and the 
Employment Tax Regulations (26 CFR 
Part 31) under sections 3401, 3402, 6001, 
and 6041 of the Internal Revenue Code 
of 1954. The proposed amendments to. 
the regulations are necessary because of 
certain changes made to section 105(d) 
of the Code by section 505 of the Tax 
Reform Act of 1976 (Pub. L. 94-455; 90 
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Stat. 1520, 1566) and by section 301 of 
the Tax Reduction and Simplification 
Act of 1977 (Pub. L. 95-30; 91 Stat. 126, 
151). These statutory changes: are 
effective with respect to amounts paid 
under accident or health plans in 
taxable years begimming on or after 
January 1, 1977. These regulations are 
proposed to be issued under the 
authority contained im section: 7805 of 
the Internal Revenue Code (68A Stat. 
917; 26 U.S.C. 7805). 


General Rule 


The proposed amendments to the- 
regulations would require an employer 
to withhold income taxes from amounts 
paid to an employee by the employer 
under an accident or health plan in 
taxable years beginning on or after 
January 1, 1977. Special rules exempt 
from this requirement certain payments 
made under sections 105(d),. 3401{a), 
3402(e), 3402(n), and 3402(o) of the 
Internal Revenue Code. The proposed 
amendments also would require returns 
of information on disability payments 
under section 105(d} of the Code. 


Regulatory Flexibility Act 


Although this document is: a notice of 
proposed rulemaking which solicits 
public comment, the Internal Revenue 
Service has concluded that the 
regulations proposed herein are 
interpretative and that the notice and 
public procedure requirements of 5 
U.S.C. 553 do not apply. Accordingly, 
these proposed regulations. do not 
constitute regulations: subject to the 
Regulatory Flexibility Act (5 U.S.C. 
chapter 6}. 


Comments and Requests for a Public 
Hearing 


Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably six copies) to the 
Commissioner of Internal Revenue. All 
comments will be available for public 
inspection and copying; A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 


Drafting Information 


The principal author of these 
proposed regulations is Barry L. Wold of 
the Legislation and Regulations Division 
of the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing, 
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the regulations, on matters of both 
substance and style. 


Proposed Amendments to the 
Regulations 


The proposed amendments to 26 CFR 
Parts 1 and 31 are as follows: 


Income Tax Regulations 


PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31, 1953 


Paragraph 1. A new subparagraph (4) 
is added to § 1.60411 (d) and is inserted 
after subparagraph (3) of that section. 
The new material reads as follows: 


§ 1.6041-1 Return of information as to 
payments of $600 or more. 


- 
* * * * 


(d) Payments specifically included. 


(4) Amounts paid as disability 
payments under section 105(d) are 
required to be reported in returns of 
information under this section. 


Employment Tax Regulations 


PART 31—EMPLOYMENT TAXES; 
APPLICABLE ON AND AFTER 
JANUARY 1, 1955 


Par. 2. Section 31.3401(a)-1(b)(8) is 
amended by revising subdivision (i) 
thereof and by removing from the first 
sentence of the flush material following 
subdivision (ii)(b)(2)(ii): “after August 1, 
1977, the thirtieth day after the 
publication of this regulation in the 
Federal Register as a Treasury decision 
(and, at the option of the employer, such 
payments reasonably expected to be 
made prior thereto)”. The revised 
provision reads as follows: 


§ 31.3401(a)-1 Wi 


* *£ 


(b) Certain specific items. 

(8) Amounts paid under accident.or 
health plans—(i) Amounts paid in 
taxable years beginning on or after 
January 1, 1977—{a) In general. 
Withholding is required on all payments 
of amounts includible in gross income 
under section 105(a) and § 1.105-1 
(relating to amounts attributable to 

_employer contributions), made in 

taxable years beginning on or after 
January 1, 1977, to an employee under 
an accident or health plan for a period 
of absence from work on account of 
personal injuries or sickness. Payments 
on which withholding is required by this 
subdivision are wages as defined in 
section 3401(a), and the employer shall 
deduct and withhold in accordance with 
the requirements of chapter 24 of 
subtitle C of the Code. Third party ' 


payments of sick pay, as defined in 
section 3402(o) and the regulations 
thereunder, are not wages for purposes 
of this section. 

(b) Payments made by an agent of the 
employer. Payments are considered 
made by the employer if a third party 
makes the payments as an agent of the 
employer. The determining factor as to 


. whether a third party is an agent of the 


employer is whether the third party 
bears any insurance risk. If the third 
party bears no insurance risk and is 
reimbursed on a cost plus fee basis, the 
third party is an agent of the employer 
even if the third party is responsible for 
making determinations of the eligibility 
of individual employees of the employer 
for sick pay payments. If the third party 
is paid an insurance premium and not 
reimbursed on a cost plus fee basis, the 
third party is not an agent of the 
employer, but the third party is a payor 
of third party sick pay for purposes of 
voluntary withholding from sick pay 
under sections 3402(0) and 6051(f) and 
the regulations thereunder. 

(c) Exceptions to withholding. (1) 
Withholding is not required on 
payments that are specifically excepted 
under the numbered paragraphs of 
section 3401 (a) (relating to the 
definition of wages), under section 
3402(e) (relating to included and 
excluded wages), or under section 
3402(n) (relating to employees incurring 
no income tax liability). 

(2) Withholding is not required on 
disability payments to the extent that 
the payments are excludable from gross 
income under section 105(d). In 
determining the excludable portion of 
the disability payments, the employer 
may assume that payments that the 
employer makes to the employee are the 
employee's sole source of income. This 
exception applies only if the employee 
furnishes the employer with adequate 
verification of disability. A certificate 
from a qualified physician attesting that 
the employee is permanently and totally 
disabled (within the meaning of section 
105(d) shall be deemed to constitute 
adequate verification. This exception 
does not affect the requirement that a 
statement (which includes any amount 
paid under section 105(d)) be furnished 
under either section 6041 (relating to 
information at source) or section 6051 
(relating to receipts for employees) and 
the regulations thereunder. 


* * * * * 


Par. 3. Section 31.3402(a)—-1(d) is 
revised to read as follows: 


§ 31.3402(a)-1 Requirement of 
withholding. 


* * * * * 


6441 


(d) For provisions relating to the 
circumstances under which tax is 
required to be deducted and withheld 
from certain amounts received under 
accident and health plans, see 
paragraph (b)(8} of § 31.3401(a)-1. 


* * * * 7 


§ 31.3402(b)-1 [Amended] 

Par. 4. Section 31.3402(b)—1(a)(3) 
(relating to percentage method of 
withholding) is amended by removing 


.the words “wage continuation plans” 


and inserting in their place the words 
“accident and health plans”. 


§ 31.3402(c)-1 [Amended] 

Par. 5. Section 31.3402(c)—1(a)(2) 
(relating to wage bracket withholding) is 
amended by removing the words “wage 
continuation plans” and inserting in 
their place the words “accident and 
health plans”. 


§ 31.6001-5 [Amended] 

Par. 6. Section 31.6001-5(a) (relating to 
additional records in connection with 
collection of income tax at source on 
wages) is amended by removing 
subparagraph (11) therefrom and by 
removing from subparagraph (12) the 
words “a wage continuation plan (as 
defined in paragraph (a)(2)(i) of § 1.105- 
4 and 1.105-5 of this chapter (Income 
Tax Regulations))}—” and inserting in 
their place the words “accident or 
health plan (as defined in section 105 
and the regulations thereunder)—”. 
Roscoe L. Egger, Jr., 

Commissioner of Internal Revenue. 
[FR Doc. 82-3756 Filed 2-10-82; 9:50 am] 
BILLING CODE 4830-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[A-5-FRL-2049-4] 


Approval and Promulgation of 
Implementation Plans, Ohio 
AGENCY: Environmental Protection 
Agency. 

ACTION: Extension of public comment 
period. 


summary: On January 13, 1982, the 
Environmental Protection Agency 
proposed to approve the State of Ohio's 
Sulfur Dioxide (SO.) State 
Implementation Plan (SIP) for Lucas 
County (47 FR 1398). A 30-day comment 
period was provided which was 
scheduled to end on February 12, 1982, 
In response to the Northwest Ohio Lung 
Association's request, the public 
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comment period is being extended 14 
days to February 26, 1982. 

DATE: Comments must be received on or 
before Friday, February 26, 1982. If 
possible, please send an original and 
four copies. 

ADDRESSES: Comments should be 
submitted to: Gary Gulezian, Chief, 
Regulatory Analysis Section, USEPA, 
Region V, 230 South Dearborn Street, 
Chicago, Illinois 60604. 

FOR FURTHER INFORMATION CONTACT: 
Debra Marcantonio at, (312) 886-6088. 


. Dated: February 11, 1982. 
Valdas V. Adamkus, 
Regional Administrator. 

[FR Doc. 82-3994 Filed 2-11-82; 8:45 am] 
BILLING CODE 6560-38-M 


40 CFR Part 65 
[A-10-FRL 2048-4] 


State and Federal Administrative 
Orders Permitting a Delay in 

With State Implementation 
Plan Requirements; Proposed 
Approval of an Administrative Order 
issued By Puget Sound Air Pollution 
Control Agency To Fletcher Oil Co., 
Tacoma, Washington 
AGENCY: Environmental Protection 
Agency. 
ACTION: Proposed rule. 


SUMMARY: EPA proposes to approve an 
administrative order issued by the Puget 
Sound Air Pollution Control Agency 
(PSAPCA) and submitted by the 
Department of Ecology, to Fletcher Oil 
Company, Tacoma, Washington (the 
Company). The order requires the 
Company to bring air emissions from its 
gasoline terminal and tank farm in 
Tacoma, Washington into compliance 
with certain regulations contained in the 
federally-approved Washington State 
Implementation Plan (SIP) by January 1, 
1983. Because the order has been issued 
to a major source and permits a delay in 
compliance with provisions of the SIP, it 
must be approved by EPA before it 
becomes effective as a delayed 
compliance order under the Clean Air 
Act (the Act). If approved by EPA, the 
order will constitute an addition to the 
SiF. In addition, a source in compliance 
with an approved order may not be sued 
under the federal enforcement or citizen 
suit provisions of the Act for violations 
of the SIP regulations covered by the 
Order. The purpose of this notice is to 
invite public comment on EPA's 
proposed approval of the order as a 
delayed compliance order. 

DATE: Written comments must be 
received on or before March 15, 1982. 


ADDRESSES: Comments should be 
submitted to Director, Air and Waste 
Division, EPA, Region 10, 1200 Sixth 
Avenue, Seattle, Washington 98101. The 
State order, supporting material, and 
public comments received in response to 
this notice may be inspected and copied 
(for appropriate charges) at this address 
during normal business hours. 

FOR FURTHER INFORMATION CONTACT: 
Betty Swan, Environmental Protection 
Agency, 1200 Sixth Avenue M/S 524, 
Seattle, Washington 98101, Phone (206) 
442-1387. : 
SUPPLEMENTARY INFORMATION: Fletcher 
Oil Company operates a gasoline 
loading terminal and storage tank farm 
at Tacoma, Washington. The order 
under consideration addresses failure to 
meet compliance schedule increments of 
progress for installation of floating roofs 
on gasoline storage tanks and a vapor 
recovery system on the gasoline loading 
rack at the Facility, which is subject to 
sections 2.04, 2.05, 2.13, 3.05 and 3.10 of 
Puget Sound Air Pollution Control 
Agency Regulation II and WAC 173- 
490-040 and 173-490-201. 

The regulations limit the emissions of 
volatile organic compounds (VOC), and 
are part of the federally-approved 
Washington State Implementation Plan. 
The order requires final compliance with 
the regulations by January 1, 1983 . 
through closure or reconstruction to 
meet the requirements of the 
appropriate regulations. Because this 
order has been issued to a major source 
of VOC emissions and permits a delay 
in compliance with the applicable 
regulation, it must be approved by EPA 
before it becomes effective as a delayed 
compliance order under section 113(d) of 
the Clean Air Act (the Act). EPA 
proposes to approve the order because it 
satisfies the appropriate requirements of 
this subsection. 


[Resolution No. 499] 

Resolution of the Board of Directors of the 
Puget Sound Air Pollution Control Agency 
issuing a delayed compliance order to F.O. 
Fletcher, Incorporated d.b.a. Fletcher Oil 
Company. 

Whereas, the Congress of the United States 
amended Section 113(d) of the Federal Clean 
Air Act 42 U.S.C. 7401, etc., to procure the 
attainment of emission standards by 
noncomplying sources in the United States 
and one procedure outlined is for the local air 
pollution control agencies to prepare a 
“Delayed Compliance Order” which would 
be reviewed and approved by the 
Department of Ecology and the 
Environmental Protection Agency; and 

Whereas, F.O. Fletcher, Incorporated, d.b.a. 
Fletcher Oil Company (hereinafter referred to 
as Fletcher), operates a gasoline loading 
terminal and tank farm located at 709 and 721 
Alexander Avenue, Tacoma, Washington, 
that is presently not in compliance with the 
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requirements of Puget Sound Air Pollution 
Control Agency Regulation II and WAC 
173-490; and 

Whereas, a threshold determination of 
environmental impact has been determined 
and a Declaration of Nonsignificance has 
been issued dated August 3, 1981; and 

Whereas, this Order is being issued 
pursuant to Section 113(d) of the Federal 
Clean Air Act and is not to be construed in 
any way as a waiver from any previous 
enforcement actions by any governmental 
agency; and 

Whereas, this Order, pursuant to the 
Federal Clean Air Act and State law, 
contains a schedule for compliance, interim 
requirements and reporting requirements, and 
supercedes the compliance schedules 
contained in Sections 2.13 and 3.10 of Agency 
Regulation II; and 

Whereas, Puget Sound Air Pollution 
Control Agency has issued public notice of 
this Order and of a public hearing before the 
Board of Directors of the Agency to consider 
the Order, pursuant to Section 113(d) of the 
Federal Clean Air Act and the requirements 
of the Washington State Implementation Plan 
(WSIP); and 

Whereas, the Board after consideration of 
the staff recommendation and the recognition 
of the interest of Fletcher and the general 
public, and finding that during the period of 
the Order with the conditions set forth herein, 
the emissions would not endanger either the 
public health or safety, makes the following: 


Findings 

On June 18, 1981, the U.S. Environmental 
Protection Agency issued a Notice of 
Violation pursuant to Section 113(a)(1) of the 
Federal Clean Air Act, to Fletcher upon 
finding that their gasoline loading terminal 
and gasoline storage tanks located at 709 and 
721 Alexander Avenue, Tacoma, Washington, 
are in violation of Sections 2.04, 2.05, 2.13, 
3.05 and 3.10 of Puget Sound Air Pollution 
Controls Agency Regulation Il and WAC 
173-490-040 and 173-490-201, a part of the 
applicable WSIP, as defined in Section 110(d) 
of the Federal Clean Air Act. 

Be it resolved by the Board of Directors of 
the Puget Sound Air Pollution Control Agency 
that, based upon the above findings, the 
board issues the following: 


Order 


It is hereby determined that this schedule 
for compliance is as expeditious as 
practicable and that the terms of this Order 
are in compliance with section 113(d) of the 
Federal Clean Air Act and are in furtherance 
of the public health, safety and welfare of the 
inhabitants of the Puget Sound area. 
Therefore, it is hereby Ordered: 

A. That Fletcher will comply with the Puget 
Sound Air Pollution Control Agency 
Regulation II, sections 2.04, 2.05 and 3.02 in 
accordance with the following schedule: 

1. Notify the Control Officer on or before 
July 1, 1982, whether the present gasoline 
terminal will be closed or reconstructed to 
meet the requirements of Agency Regulation 
II 


"2. If the gasoline terminal will be 
reconstructed: 
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a. Submit Notices of Construction for the 
gasoline loading rack, vapor recovery system 
and gasoline storage tanks on or before July 
1, 1982; and. 

b. Let the contracts for the reconstruction 
on or before October 1, 1982; and 

c. Commence construction and achieve 
final compliance by cessation of storage and 
distribution of gasoline on or before January 
1, 1983. 

3. If the gasoline terminal is to be closed, 
submit a phaseout schedule to the Control 
Officer for his approval on or before July 1, 
1982. The phaseout schedule shall contain 
specific actions and dates necessary to the 
orderly termination of the terminal's gasoline 
handling and shail include reports submitted 
to the Control Officer on September 1, 1982, 
and November 1, 1982, outlining the progress 
in phasing out the terminal. As provided in 
WAC 173-490-025, Fletcher shall cease the 
storage and distribution of gasoline from their 
Tacoma terminal on or before January 1, 
1983. 

B. That Fletcher will at all times operate its 
facility in such a manner as to minimize 
emissions of all pollutants subject to 
regulation by this Agency. 

C. Not later than five days after any date 
for achievement of any increment of progress 
or final compliance, Fletcher shall notify the 
Agency in writing of its compliance or 
noncompliance (stating reasons for 
noncompliance) with such requirement. If 
delay is anticipated in meeting any 
requirement, Fletcher shall immediately 
notify the Agency in writing of the 
anticipated delay and reason therefore. 
Notification to the Agency on any anticipated 
delay does not prevent the Agency from 
taking enforcement action. 

D. Failure to comply with any condition 
and/or complete any specific action by its 
related date without prior written approval of 
the Agency, shall subject Fletcher to 
appropriate penalties and/or legal remedies 
as provided in RCW 70.94. Each day of 
noncompliance shall constitute a separate 
violation. 

E. That Fletcher is not relieved by this 
Order from compliance with any 
requirements imposed by the WSIP and/or 
the courts pursuant to RCW 70.94.710 and 
RCW 70.94.715 during any period of imminent 
or substantial endangerment to the health of 
persons. 

F, Nothing in this Order shall be construed 
to relieve Fletcher from their responsibility to 
pay any noncompliance penalty which may 
be assessed under section 120 of the Clean 
Air Act (42 U.S.C. 7420). Nor does this Order 
waive the right of Fletcher to challenge the 
assessment of section 120 noncompliance 
penalties, or to assert entitlement to any 
exemption found in section 120 to which they 
may be entitled. Fletcher acknowledges that 
they have been notified that they may be 
subject to section 120 penalties. 

G. Nothing in this Order is to be construed, 
in any way, as to prevent enforcement and/or 
abatement action for any violation of any 
applicable law, rule or regulation of any other 
governmental! agency. 

H. The provisions of this Order shall apply 
and be binding upon the parties to this action; 
their officers, directors, employees, and. 


successors. Fletcher shall give notice of this 
Delayed Compliance Order to any successors 
in interest prior to the transfer of ownership, 
and shall simultaneously verify to the Puget 
Sound Air Pollution Control Agency and the 
U.S. Environmental Protection Agency, 
Region X Enforcement Division, that such 
notice has been given. 

Passed and approved at a regular meeting 
of the Board of Directors of the Puget Sound 
Air Pollution Control Agency held this 24th 
day of September 1981. 

Puget Sound Air Pollution Control Agency 
Gene Lobe, 
Chairman. 
Attest: 
Arthur R. Dammkoehler, 
Air Pollution Control Officer. 
Approved as to Form: 
Keith D. McGoffin, 


Agency Counsel. 


If the Order is approved by EPA, 
source compliance with its terms would 
preclude Federal enforcement action 
under section 113 of the Act against the 
source for violations of the regulation 
covered by the order during the period 
the order is in effect. Enforcement 
against the source under the citizen suit 
provision of the Act (section 304) would 
be similarly precluded. If approved, the 
Order would also constitute an addition 
to the Washington SIP. 

All interested persons are invited to 
submit written comments on the 
proposed Order. Written comments 
received by the date specified above 
will be considered in determining 
whether EPA may approve the Order. 
After the public comment period, the 
Administrator of EPA will publish in the 
Federal Register the Agency’s final 
action on the Order in 40 CFR Part 65. 
(42 U.S.C. 7413, 7601) 

Dated: February 1, 1982. 

John Spencer, 

Regional Administrator, Region 10. 
[FR Doc. 82-3803 Filed 2-11-82; 8:45 am] 
BILLING CODE 6560-38-M 


40 CFR Part 123 
[WMP-6-FRL 2048-3] 


Arkansas Application for interim 
Authorization, Phase Il, Components A 
and B, Hazardous Waste Management 
Program 

AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of public comment 
period and of a public hearing. 


SUMMARY: Today EPA is announcing the 
availability for public review of the 
Arkansas application for Phase II, 
Components A and B, Interim 


Authorization, Hazardous Waste 
Management Program, inviting public 
comment, and giving notice that if 
significant public interest is expressed 
EPA will hold a public hearing on the 
application. 


DATE: If significant public interest is 
expressed in holding a hearing, a public 
hearing is scheduled for March 29, 1982, 
at 7:00 p.m. EPA reserves the right to 
cancel the public hearing if significant 
public interest in holding a hearing is 
not communicated to EPA by telephone 
or in writing by March 15, 1982. EPA will 
determine by March 18, 1982, whether 
there is significant interest to hold the 
public hearing. All written comments on 
the Arkansas Interim Authorization 
application must be received by the 
close of business on March 15, 1982. 


ADDRESSES: If significant public interest 
is expressed, EPA will hold a public 
hearing on Arkansas’ application for 
Interim Authorization on March 29, 1982, 
at 7:00 p.m. in the Auditorium of the 
game and Fish Commission Building, No. 
2 Natural Resources Drive, Little Rock, 
Arkansas. 

Written comments on the application 
and written or telephoned 
communications of interest in EPA's 
holding a public hearing on the 
Arkansas application must be sent to: 
U.S. Environmental Protection Agency, 
Region 6, Air and Waste Management 
Division, Attention; Thomas D. Clark, 
Hazardous Materials Branch, 1201 Elm 
Street, Dallas, Texas 75270, (214) 767- 
2645. 

If you wish to find out whether or not 
EPA will hold a public hearing on the 
Arkansas application based upon EPA’s 
decision that there was significant 
public interest in such a hearing, write 
or telephone after March 18, 1982, the 
EPA contact person listed below or 
telephone Dr. Sandra Perry, Arkansas 
Department of Pollution Control and 
Ecology at (501) 562-7444. 

Copies of the Arkansas Phase II 
Interim Authorization application are 
available during normal business hours 
at the following addresses for inspection 
and copying: 

Environmental Protection Agency, Region 6, 
Library, 28th Floor, 1201 Elm Street, Dallas, 
Texas 75270, (214) 767-7341. 

EPA Headquarters Library, Room 2404, 401 M 
Street SW., Washington, D.C. 20460. 

Arkansas Department of Pollution Control 
and Ecology, 8001 National Drive, Little 
Rock, Arkansas 72209, (501) 562-7444. 


Copies are available under the 
Federal Freedom of Information Act at a 
cost of $55.00, by writing the Freedom of 
Information Act Officer, EPA, Region 6, 
1201 Elm Street, Dallas, Texas 75270. 
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FOR FURTHER INFORMATION CONTACT: 
Thomas D. Clark, Hazardous Materials 
Branch, U.S. EPA, Region 6, 1201 Elm 
Street, Dallas, Texas 75270, (214) 767- 
2645. 
SUPPLEMENTARY INFORMATION: In the 
May 19, 1980 Federal Register (45 FR 
33063), the Environmental Protection 
Agency promulgated regulations, 
pursuant to Subtitle C of the Resource 
Conservation and Recovery Act of 1976 
(as amended), to protect human health 
and the environment from the improper 
management of hazardous wastes. 
Included in these regulations, which 
became effective 6 months from the date 
of promulgation, were provisions for a 
transitional stage in which states would 
be granted interim program 
authorization. The interim authorization 
program will be implemented in two 
phases corresponding to the two stages 
in which an underlying Federal program 
. will take effect. 

The State of Arkansas received 
Interim Authorization for Phase I on 
November 19, 1980. 

In the January 26, 1981, Federal 
Register (46 FR 7965), the Environmental 
Protection Agency announced the 
availability of portions of the second 
phase of Interim Authorization. EPA's 
decision to make the second phase of 
Interim Authorization available in 
components was based on the desire to 
proceed with authorizing State programs 
as expeditiously as possible and 
because some of the Subparts of the 
Federal regulations containing 
standards for hazardous waste 
treatment, storage and disposal facilities 
(40 CFR Part 264) are to be promulgated 
at different times, rather than in one 
single promulgation as previously 
anticipated. 

As noted in the May 19, 1980, Federal 
Register, copies of state submittals for 
Interim Authorization are to be 
available for public inspection and 
comment. The purpose of this notice is 
to announce the availability of the 
Arkansas submittal for Phase H Interim 
Authorization, Component A (Permit 
Program for Containers, Tanks, Surface 
Impoundments and Waste Piles) and 
Component B (Permit Program for 
Incinerators); to inyite public comment; 
and, that if significant public interest is 
expressed in holding a hearing, to give 
notice of a public hearing to be held on 
Arkansas application. A listing and a 
description of requirements for Interim 
Authorization are stated in 40 CFR Part 
123, Subpart F. , 


Authority: 
This notice is issued under the Solid 
Waste Disposal Act, as amended by the 


Resource Conservation and Recovery 
Act of 1976, as amended, 42 U.S.C. 
Section 6901 et seq. and implementing 


regulations in 40 CFR Part 123 Subpart F. 


Dated: February 4, 1982. 
Frances E. Phillips, 
Acting Regional Administrator. 
[FR Doc. 82-3801 Filed 2-11-82; 8:45 am] 
BILLING CODE 6560-38-M 


40 CFR Part 123 
[RMB-4-FRL 2048-1] 


Florida’s Application for Interim 
Authorization, Phase | Hazardous 
Waste Management Program 


AGENCY: Environmental Protection 
Agency, Region IV. 

ACTION: Notice of public hearing and 
public comment period. 


summary: Regulations to protect human 


health and the environment from the 
improper management of hazardous 
waste were published in the Federal 
Register on May 19, 1980, (45 FR 33063). 
The hazardous waste management 
program regulations include provision 
for authorization of State programs to 
operate in lieu of the Federal program 
and for a transitional stage in which 
States can be granted interim program 
authorization. This document announces 
the availability for public review of the 
Florida application for Phase I Interim 
Authorization, invites public comment, 
and gives notice of a public hearing to 
be held on the application. 


DATE: Comments on Florida Interim 
Authorization application must be 
received by the close of business on 
March 23, 1982. 


PUBLIC HEARING: EPA will conduct a 
public hearing on the Florida Interim 
Authorization application at 7:00 p.m. on 
Tuesday, March 16, 1982. The State of 
Florida will participate in the public 
hearing held by EPA on this subject. 
ADDRESSES: Copies of the Florida 
Interim Authorization application are 
available at the following addresses for 
inspection andtopying by the public: 
Solid Waste Section, Florida 
Department of Environmental 
Regulation, Twin Towers Office 
Building, Room 421, 2600 Blair Stone 
Road, Tallahassee, Florida 32301, 
(904) 488-0300 
Environmental Protection Agency, 
Regional Office Library, Room 121, 
345 Courtland Street, NE, Atlanta, 
Georgia 30365, Telephone: 404/881- 
4216 
Written comments should be sent to: 
James H. Scarbrough, Chief, Residuals 
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Management Branch, Environmental 
Protection Agency, 345 Courtland Street 
NE., Atlanta, Georgia 30365; Telephone: 
404/881-3016. 


The public hearing will be held at: 
Holiday Inn, Flamenco Room, 1302 
Apalachee Parkway, Tallahassee, 
Florida 32301, (904) 877-3141. 


FOR FURTHER INFORMATION CONTACT: 
James H. Scarbrough, Chief, Residuals 
Management Branch, Environmental 
Protection Agency, 345 Courtland Street 
NE., Atlanta, Georgia 30365, Telephone: 
404/881-3016. 


SUPPLEMENTARY INFORMATION: In the 
May 19, 1980, Federal Register (45 FR 
33063) the Environmental Protection 
Agency promulgated regulations, 
pursuant to the Solid Waste Disposal 
Act as amended by the Resource 
Conservation and Recovery Act of 1976, 
as amended, to protect human health 
and the environment from the improper 
management of hazardous waste. These 
regulations included provisions under 
which EPA can authorize qualified State 
hazardous waste management programs 
to operate in lieu of the Federal 
program. The regulations provide for a 
transitional stage in which qualified 
State programs can be granted Interim 
Authorization. The Interim 
Authorization program is being 
implemented in two phases 
corresponding to the two stages in 
which the underlying Federal program 
will take effect. 


Phase I regulations establish, among 
other things: the initial identification 
and listing of hazardous waste; the 
standards applicable to generators and 
transporters of hazardous waste, 
including a manifest system; and the 
“interim status” standards applicable to 
existing hazardous waste management 
facilities before they receive permits. 


A full description of the requirements 
and procedures for State Interim 
Authorization is included in 40 CFR Part 
123 Subpart F (45 FR 33479). 


As noted in the May 19, 1980, Federal 
Register copies of complete State 
submittals for Phase I Interim 
Authorization will be made available for 
public inspection and comment. In 
addition, a public hearing will be held 
on the submittal. 


Dated: February 1, 1982. 
Charles R. jetér, 
Regional Administrator. 


{FR Doc. 82-3956 Filed 2-11-82: 8:45 am| 
BILLING CODE 6560-38-M 
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40 CFR Part 123 
[WSB-5-FRL 2048-2] 


lilinois Department of Mines and 


Minerals Underground Injection 
Control; Primacy Application 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of public comment 
period and of public hearing. 


SUMMARY: The purpose of this notice is 

to announce that: (1) The Environmental 

Protection Agency (EPA) has received a 

complete application from the Illinois 

Department of Mines and Minerals 

requesting approval of its Underground 

Injection Control program; (2) the 

application is available for inspection 

and copying; (3) public comments are 
requested; and (4) a public hearing will 
be held. 

This notice is required by the Safe 
Drinking Water Act as a part of the 
response-to the States complying with 
the statutory requirement that there be 
an Underground Injection Control 
program in designated States. 

The proposed comment period and 
public hearing will provide EPA the 
breadth of information and public 
opinion necessary to approve, 
‘disapprove, or approve in part and 
disapprove in part the application from 
the Illinois Department of Mines and 
Minerals to regulate oil and natural gas 
related injection wells in Illinois. 
DATES: Requests for a public hearing 
and to present oral testimony should be 
filed by March 1, 1982; the public 
hearing will be held on March 16, 1982, 
beginning at 9:00 a.m. The public 
comment period closes March 16, 1982. 
Comments must be received by that 
date. Should EPA not receive sufficient 
public comments or requests to present 
oral testimony by March 1, 1982, the 
Agency reserves the right to cancel the 
public hearing and will publish such 
notice of cancellation in the Federal 
Register. 

ADDRESSES: Comments, requests for 

public hearing, or requests to testify 

should be mailed to James Mayka, 

Ground Water Protection Section 

(SWWS), Environmental Protection 

Agency, Region 5, 230 South Dearborn 

Street, Chicago, Illinois 60604. Copies of 

the application and pertinent material 

are available for inspection and copying 

between 10:00 a.m. and 5:00 p.m., 

Monday through Friday at the following 

locations: 

Environmental Protection Agency, 
Region 5, Library, 14th Floor, 230 
South Dearborn Street, Chicago, 
Illinois 60604, (312) 353-2022 


Illinois Department of Mines and 
Minerals, Oil and Gas Division, Wm. 
G. Stratton Office Building, 400 S. 
Spring Street, Springfield, Illinois 
62706, (217) 782-7756 
The hearing will be held in the Everett 

M. Dirksen Building, 219 S. Dearborn 

Street, Room 204A, Chicago, Illinois 

60604. 

FOR FURTHER INFORMATION CONTACT: 

James Mayka, Ground Water Protection 

Section (5WWS), Environmental 

Protection Agency, Region 5, 230 S. 

Dearborn Street, Chicago, Illinois 60604, 

(312) 886-6194. 

SUPPLEMENTARY INFORMATION: This 

application from the Illinois Department 

of Mines and Minerals is for the 
regulation of all oil and natural gas 
related injection wells in the State. The 
application includes a description of the 

State Underground Injection Control 

program, copies of all applicable rules 

and forms, a statement of legal authority 
and a memorandum of agreement 
between the Illinois Department of 

Mines and Minerals and the Region 5, 

Office of the Environmental Protection 

Agency. 

Dated: February 4, 1982. 

Bruce R. Barrett, 

Acting Assistant Administrator for Water. 

{FR Doc. 82-3802 Filed 2-11-82; 8:45 am] 

BILLING CODE 6560-38-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 67 
[Docket No. FEMA-6197] 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Proposed rule; correction. 


SUMMARY: This document corrects a 
Notice of Proposed Determinations of 
base (100-year) flood elevations 
previously published at 46 FR 57704 on 
November 25, 1981. This correction 
notice provides a more accurate 
representation of the Flood Insurance 
Study and Flood Insurance Rate Map for 
the Town of Scriba, Oswego County, 
New York. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, P.E., Federal 
Emergency Management Agency, 
National Flood: Insurance Program, (202) 
287-0230, Washington, D.C. 20472. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the correction to 


the Notice of Proposed Determinations 
of base (100-year) flood elevations for 
selected locations in the Town of Scriba, 
Oswego County, New York, previously 
published at 46 FR'57704 on November 
25, 1981, in accordance with Section 110 
of the Flood Disaster Protection Act of 
1973 (Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National 
Flood Insurance Act of 1968 (Title XIII of 
the Housing and Urban Development 
Act of 1968 (Pub. L. 90-448)), 42 U.S.C. 
A001-4128, and 44 CFR 67.4{a). 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local-community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 

The following descriptions have been 
amended to read as follows. The 
remainder of the Notice of Proposed 
Base Flood Elevation remains 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to the 
Associate Director) 
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Issued: January 22, 1982, 
Lee M. Thomas, > 
Associate Director, State and Local Programs 
and Support, 
[FR Doc. 82-3789 Filed 2-11-82; 8:45 am] 
BILLING CODE 6718-03-M 


44 CFR Part 67 
[Docket No. FEMA-6197} 


National Flood Insurance Program; 
Proposed Flood Elevation 
Determinations; Correction 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Proposed rule; correction. 


SUMMARY: This document corrects a 
Notice of Proposed Determinations of 
base (100-year) flood elevations ‘ 
previously published at 46 FR 57703 on 
November 25, 1981. This correction 
notice provides a more accurate 
representation of the Flood Insurance 
Study and Flood Insurance Rate Map for 
the Town of Granby, Oswego County, 
New York. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, P.E., Federal 
Emergency Management Agency, 
National Flood Insurance Program, (202) 
287-0230, Washington, D.C. 20472. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the correction to 
the Notice of Proposed Determinations 
of base (100-year) flood elevations for 
selected locations in the Town of 
Granby, Oswego County, New York, 
previously published.at 46 FR 57703.0on 
November 25, 1981, in accordance with 
Section 110 of the Flood Disaster 
Protection Act of 1973 (Pub. L. 93-234), 
87 Stat. 980, which added Section 1363 
to the National Flood Insurance Act of 
1968 (Title XIII of the Housing and 
Urban Development ‘Act of 1968 (Pub. L. 
90-448)), 42 U.S.C. 4001-4128; and 44 
CFR 67.4(a). 

Pursuant to the provisions.of 5 U.S.C: 
605(b), the Associate Director; to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
thatthe proposed flood elevation. 
determinations, if promulgated, will not 


have a significant economic impact ona. 


substantial number.of small entities. A 
flood elevation determination under 
section 1363 forms. the basis for new 
local ordinances, which, if adopted by.a 
local community, will govern future - 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and. until 
the local: community voluntarily adopts - 
flood plain ordinances in accord with 


these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 

On page 57703, the notice of Proposed 
Base Flood Elevation Determinations 
entry for the town of Granby, New York 
is corrected to include the following: 


Depth in 

| feet 
above 
ground. 


Eleva- 
tion in 


leet 
(NGVD) 


| 
Source of flooding | Location 
| 





** * Lake | Entire shoreline 
Neatahwanta. | 


+ 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended (42 
U.S.C. 4001-4128); Executive Order 12127, 44 
FR 19367; and delegation of authority to the 
Associate Director) 

Issued: January 26, 1982. 
Lee M. Thomas, 
Associate Director, State and Local Programs 
and Support. 
[FR Doc. 82-3790 Filed 2-11-82; 8:45 am] 
BILLING CODE 6718-03-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Ch. I 
[CC Docket:No. 82-45; FCC. 82-55] 


Domestic Fixed-Satellite Transponder - 


Sales 


AGENCY: Federal Communications 
Commission. 
ACTION: Proposed rule. 


SUMMARY: This Notice of Proposed 
Rulemaking seeks public.comment on 
the issue of whether domestic satellite 
licensees should be permitted te sell 
transponders ona non-common.carrier 
basis. It also provides domestic 
satellites licensees who wish to sell 
transponders an-opportunity:to seek 
modification of their outstanding 
authorizations. This action is necessary 
because the Commission has authorized 
the satellites, on whiclrthe:licensees’ 
now wish to sell transponders; for the 
provision of common.carrier service.: 
This.informal rulemaking proceeding is 
intended to:provide the Commission 
with sufficient information to determine 
whether the sale of:transponders on-a 
non-common. carrier basis is consistent 
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with the Communications Act of 1934, 
and whether these transactions serve 
the public interest, convenience and 
necessity. After receipt of public 
comment the Commission will adopt a 
Policy Statement articulating under 
what circumstances, if any, the sale of 
transponders on a non-common carrier 
basis will be permitted. The Commission 
will also then act on any modification 
applications which have been submitted 
consistent with policies adopted in the 
rulemaking proceeding. 


DATES: Comments are due March 15, 
1982. 
ADDRESS: Federal Communications 
Commission, 1919 M Street, NW., 
Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Pamela Wisne, Tariff Division, Common 
Carrier Bureau, (202) 632-6917 or Robert 
Mazer, Domestic Facilities Division, 
Common Carrier Bureau, (202) 632-5930. 
SUPPLEMENTARY INFORMATION: 

Adopted: January 28, 1982. 

Released: February 8, 1982. 


In the matter of Domestic Fixed- 
Satellite Transponder Sales; CC Docket 
No. 82-45. 

1. This order addresses the issues of 
whether the sale of domestic satellite 
transponders is a non-common carrier 
activity, and if so, whether enlargement 
of certain domestic satellite 
authorizations to encompass that 
activity is in the public interest.’ 


Background 


2. In December 1980, the Commission 
authorized construction and launch of-a 
new generation of domestic fixed- 
satellites.? In reaching its decisions, the 
Cofnmission was persuaded that 
sufficient demand existed to warrant the 
authorization of a threefold increase in 
transponder supply. Two of the.existing 
operators, Western Union Telegraph Co. 
(Western Union) and RCA.American : 
Communications, Inc. (RCA Americom 
or RGA) received approval to expand 
their systems to-four in-orbit satellites.* 
New systems will be launched by GTE- 
Satellite Corporation (GSAT),* Hughes 


'The conveyance of trensponders to other 
communication common carriers.is not at issue here 
since these kids of transactions have been approved 
in the past and are reviewable under Section 214. 
Moreover, such capacity continues to be available 
on a common carrier basis.: Western Union 
Telegraph Company, 86 FCC 2d 196 (1981). See also, 
Bell Telephone Co. of Pennsylvania v. FCC, 503 F.2d 
1250 (3rd Cir.)., cert. denied, 422 U.S. 1026 (1974). 

2See Orbit Deployment Plan, 84.FCC 2d 584 
(1981) and the authorizations referred to therein. 

5 Both:of these carriers have pending requests for 
a fifth orbital location. RCA‘Americom recently. 
filed for a sixth orbital location. 

*GSAT is now a joint user with AT&T of the 
COMSTAR system. GSAT will continue to 

Continued 
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Communications, Inc. (Hughes), 
Southern Pacific Communications 
Company (Southern Pacific) and Space 
Communications Comipany (Spacecom).*® 
Including Satellite Business System’s 
and AT&T’s, the space segments of eight 
different satellite systems will be 
operative by 1985. Each of these parties 
indicated that its satellite capacity 
would be offered to the public on a 
common carrier basis. 

3. Beginning in January 1981, we 
received notification from Hughes, 
Western Union and RCA American that 
they intended to “sell” all or part of 
their transponders on a non-common 
carrier basis.* These sales contemplate a 
contractual agreement between a 
satellite operator and a customer 
seeking to use a transponder for its own 
communication needs. In general, the 
sale agreement conveys to the buyer a 
specific transponder on a particular 
satellite for the useful life of the 
transponder. In May 1981, we requested 
initial comment on these proposals.’ In 


participate in AT&T's follow-on TELSTAR system 
to provide MTS and WATS services. In addition, it 
will operate a separate two in-orbit system 
(“GSTAR") in the 12/14 GHz bands to provide what 
generally has been considered “specialized 
communications service.” 

5 Spacecom, the licensee of the Advanced 
WESTAR system, is a partnership consisting of 
Western Union Space Communications Corporation 
(50%), Fairchild Space Communications, Inc. (25%) 
and ConTel Space Corporation (25%). Spacecom 
will lease 50% of the Advanced WESTAR system to 
Western Union and 50% to American Satellite 
Company. Those entities received Section 214 
authorizations to provide common carrier services 
on the Advanced WESTAR system. 

® Hughes has submitted its standard contract from 
which negotiable items such as the number of 
transponders and price were missing. Its request for 
‘confidential treatment was recently granted. FCC 
81-598, rel. Dec. 28, 1981. Press articles, however, 
indicate that the Hughes’ transponders are selling 
between $8-14 million each, depending on the 
number purchased. American Broadcasting 
Companies, Time, Inc., Times Mirror Corp., Turner 
Broadcasting Corp., Viacom International Inc. and 
Westinghouse Broadcasting Company reportedly 
have bought varying numbers of Hughes’ 
transponders on the first in-orbit satellite— 
GALAXY I. Business Week, “How Cable-TV 
Success Hinges on Satellites”, Sept. 14, 1981 at 89; 
and Broadcasting, “ABC Makes It a Full House on 
Galaxy I”, Nov. 30, 1981, at 34. Western Union has 
submitted copies of executed agreements with its 
customers Citicorp, Dow Jones & Co., Edquatorial 
Communications, Inc., Telemine, Inc., Westinghouse 
Broadcasting Company and V.C.I. Satellite 
Company. Western Union's request for confidential 
treatment of these documents was also granted by 
the Commission and thus this order does not 
describe specific terms of those agruments. FCC 81- 
598, rel. Dec. 28, 1981. RCA American has not 
submitted any specific plans or contracts for the 
sale of transponders. Informal reports indicate that 
it has sold five transponders on SATCOM IV. 

™Public Notice dated May 6, 1981, Common 
Carrier Services Information, Report No. I-946. The 
comments received in response to our Notice will be 
pliced in this Docket. In the same Public Notice, we 
requested comment on RCA's Petition concerning 
the requirement that RCA tariff its transponder 


June 1981, the Common Carrier Bureau 
advised Hughes, Western Union and 
RCA that the Commission intended to 
examine the propriety of sales activities 
and that all transponder sales would be 
at the risk of the licensee and subject to 
Commission action. 

4. Western Union aparently began to 
contact its existing customers and 
otherwise let it be known that 
transponders were available for sale. 
Western Union offers either protected or 
unprotected transponders under three 
different payment plans.* If a protected 
transponder is purchased, the buyer is 
assigned or allocated a backup 
transponder in the event of premature 
(less than nine years) primary failure. 

5. Western Union does not dispute 
that it is a common carrier fully subject 
to the requirements of Title II of the Act. 
It does claim that the private sale of 
transponders by common carriers serves 
the needs of both the user and the 
carrier. Users, it asserts, obtain a known 
and certain price for transmission 
capacity, tax advantages and the ability 
to plan for their communication needs 
on a long term basis. For the carrier 
whose business entails large financial 
risks, Western Union argues that sales 
provide a method of sharing the risk and 
raising needed capital financing. It also 
believes that sales will encourage 
carriers to develop their satellite 
systems more rapidly. 

6. Hughes, who has never provided 
common carrier services, argues that its 
transponder sales are distinguishable 
from those of other carriers because 
they do not constitute the provision of a 
common carrier communications 
service. Hughes hopes to establishd a 
“shopping center” concept on its 
GALAXY I satellite focusing on the 
aggregation of attractive video 
programmers. It will sell 18 of the 
transponders to selected programmers 
exclusively for the purpose of providing 
video programming primarily to cable 
television systems. Hughes states these 
customers will be carefully chosen to 
ensure an attractive, marketable mix of 
programming to encourage cable 
systems to orient their satellite receiving 
equipment toward GALAXY I. Hughes 
insists that its marketing concept is 


allocation procedures. See RCA American 
Communications, Inc., 74 FCC 2d 531 (1979). That 
Petition is considered in a separate order also 
adopted today, FCC 82-56. 

’ Like typical financing arrangements, the more 
money paid up front the less the nominal purchase 
price. Much of the information concerning WESTAR 
sales appears in exhibits attached to the Robert 
Wold complaint. See Robert Wold Company, Inc. v. 
Western Union Telegraph Company, File No. E-81- 
14. Specific information concerning the Western 
Union transactions is not presently a matter of 
public record. 
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contingent on its ability to choose its 
customers on a selective basis and offer 
transponders on different terms and 
prices. Without this ability Hughes 
claims it will be unable to establish 
GALAXY I as a viable cable satellite. 
Because it does not intend to offer 
transponders to the public at large or 
even to the cable programmers 
indiscriminately, Hughes argues that it 
cannot be treated as a common carrier. 
Moreover, it claims that it will not 
provide traditional common carrier 
services such as ground equipment or 
restoral service other than transponder 
replacement called for by its contractual 
warranty obligations. Hughes 
characterizes itself as a mere equipment 
vendor who will not under any 
circumstances be offering 
communications services to the public 
for hire. It believes that its absence of an 
existing customer base, and the fact that 
there will be a number of operating 
competitors when it enters the market, 
provide a sufficient basis for not treating 
it in the same fashion as current or new 
carriers with a pre-existing market 
position. 

7. Parties favoring sales generally 
concurred with the arguments proffered 
by Western Union and Hughes.°® They 
agree that private sales meet a real 
market demand for certainty of price 
and access which currently is not 
available through common carrier 
tariffed offerings because of the carrier’s 
ability to change the terms of the tariff 
unilaterally. They further argue sales 
will result in more efficient facility 
utilization, will stimulate new entry, will 
provide additional options to users and 
will increase the number of competitors 
and variety of offerings. With few 
exceptions, however, most of the 
commenters disputed Hughes’ 
contention that it could be treated 
differently from the other domsat 
operators. They claim that the same 
type of equipment is being offered and 
that all the licensees should be treated 
the same with respect to sales. 

8. Parties opposed to transponder 
sales contend that no basis in law or 
policy exists upon which the 
Commission can justify them.’° They 


®* These parties include: Citicorp, Dow Jones & 
Company, Equatorial Communications Services, 
Inc., GTE Satellite Corporation and RCA American. 
An informal letter was submitted by Home Box 
Office in support of Hughes’ non-common carrier 
argument and of sales in general. 

‘These parties include: American Satellite 
Company, Eastern Microwave, Inc., Hughes 
Television Network, Rainbow Communications, 
Inc., Rainbow Progra ices Company, 
Robert Wold Company, Inc., Satellite Syndicated 
Systems, Warner Amex Satellite Entertainment 

Continued 





argue that the offering of a transponder 
for sale is.an offering ofa radio facility 
for the purpose of communicating 
intelligence of the user's own design and 
choosing, and hence must be treated as 
the offering of a communications service 
for hire. Fhey claim sales are 
analytically indistinguishable from a 
long term common carrier lease offering, 
which is differentiated only by price and 
the method of payment. They 
characterize transponder sales as 
premature implementation of the 
proposals contained in the Competitive 
Carrier Rulemaking since that Docket 
has not yet been resolved by the 
Commission."! Therefore, until the 
Commission relaxes the requirements 
under Title II of the Act, they assert that 
any offering of transponder capacity 
must be made pursuant to tariff. Finally, 
some insist that at a minimum prior 
Commission approval is required under 
Sections 214({a) and 310(d) of the Act, 47 
U.S.C. 214(a) and 310(d), before satellite 
transponders can be sold on an 
untariffed basis. 

9. On policy grounds; the sales 
opponents assert that satellite carriers 
continue to possess market power under 
the criteria set forth in the Competitive 
Carrier Rulemaking. Because domsats 
control access to the valuable and 
limited orbital spectrum, they contend 
the Commission should impose all the 
obligations inherent in Title II. They 
assert that private untariffed sales only 
permit the carriers to extract scarcity 
rents during a period of market 
instability, which invariably will lead to 
a concentration of transponder facilities 
among large entities who have the 
ability to pay. 


Discussion 


10. The foundation of our domestic 
satellite policies was established in the 
Docket No. 16495 proceedings. ’*. In 
Domsat I, the Commission concluded 
that it had the statutory authority to 
“authorize any non-Federal government 
entity, including the Communications 
Satellite Corp., other common carriers, 
and non-carriers who construct and 
operate (either individually or jointly) 
communications satellite facilities for 
domestic use.”’/d. at 86. Rather than 
prescribe particular arrangements, we 
invited applications from “all legally, 


Company and Western Communications Research 
Institute, Inc. 

"See Further Notice in CC Docket No. 79-252, 84 
FCC 2d 445 (1981). While the question of 
transponder sales also has been raised in comments 
filed in that Docket, the proponents of sales contend 
that private sales are permissible without resolution 
of that proceeding. 

"2 Domestic Communications Satellite Facilities, 
22 FCC 2d 86 (1970); 35 FCC 2d 844, recon. in part, 38 
FCC 2d 665 (1972) (Domsat I, II and III). 


technically and financially qualified 
entities."Jd. at 93. We chose this 
approach:so that we would have the 
benefit of a concrete proposal before us 
to determine whether-the public interest 
would be served by authorization of that 
particular system. To facilitate the 
application process, the Commission set 
forth specific showings to be made by 
proponents of the various systems. Jd. at 
98-102. 

11. In Domsat II, the Commission 
affirmed its “multiple entry” policy. The 
Commission-warned, however, that 
multiple entry was not “open in the 
sense that it is without any restrictions 
or limitations.” Jd. at 850. We recognized 
our statutory obligation to ‘make the 
requisite finding that.a grant of a 
particular proposal will serve the public 
interest, convenience and_necessity,” 
including a “sufficient showing of 
potential public benefit to justify the _ 
assignment.of orbital locations and 
frequencies.” Jd. at 850-51. 

12. We have in the past found the 
public.interest would be served by 
authorization of a non-common carrier 
satellite system: '* In reaching those 
conclusions, however, we had the 
opportunity to review concrete 
proposals and to impose certain 
conditions. We have not had that 
opportunity with respect to the 
transponder sales proposals. 

13. Without exception, each of the 
licensees who now wishes to sell rather 
than tariff transponders represented 
prior to the grant of their licenses, that 
its satellites would be offered on a 
common carrier basis. Orbital spectrum 
was assigned to these licensees on the 
premise that the facilities would be 
available to the public at large.’* 
Common carrier section 214 
authorizations were in fact made 
implicit in the Title III radio station 
authorization. 

14. Although the practice in this area 
has been to provide space segment 
capacity to customers on a common 
carrier basis, since the early days of 


8 See e.g., Western Union Telegraph Company, 
86 FCC 2d 196 (1981) (Advanced WESTAR); Hughes 
Services Inc., FCC 79-809, released Dec. 4, 1979 
(LEASAT); GTE Satellite Corp., 43 FCC 2d 1141 
(1973) (NSS private system); COMSTAT General 
Corp., 42 FCC 2d 654 (1973) (COMSTAR). Only the 
NSS proposal approached the type of private 
activity at issue here and, even in that context, the 
Commission considered and required cetain access 
provisions. 43 FCC 2d at 1155-1160. 

'4See Orbit Deployment Plan, supra note 2, at 
600-605. 

15 Id. at 612-613. Licensees are required to operate 
in accordance with the understanding, parameters, 
terms and conditions of their license, but we have 
araple authority to expand or-modify those licenses 
upon a proper showing, See 47 U.S.C. 151, 154(i), 
154(j), 214{a), 301, 303(f), 303(r), 308, 309, 312(a)(2), 
316, and 403. 
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domestic satellites we have encouraged 
flexible approaches and we have never 
retreated from our promise to consider 
applications for non-common carrier 
systems. Had we been made aware that 
some applicants contemplated non- 
common carrier operations, the present 
controversy could have been addressed 
and resolved at the time-of initial 
licensing. The fact that such proposals 
were not considered at the initial 
licensing stage, however, does-not 
preclude their consideration now: 
Therefore, in satisfaction of the 
processing procedures established:in 
Docket No. 16495, we areestablishing 
the instant rulemaking docket to allow 
interested domestic satellite licensees to 
request license modifications to provide 
non-common carrier service if they so 
desire. We think this is-appropriate so 
that we may have the opportunity to 
review “concrete proposals” and the 
public has a meaningful opportunity for 
comment. 

15. We think this conclusion is 
particularly compelling when the 
changes in the domsat industry are 
considered. Or policy determinations. 
permitting private domsat operation 
were made at a time when the financial 
viability of and demand for domestic 
satellite services were virtually 
unknown. The domestic satellite market 
of course has evolved considerably 
since those initial policy decisions were 
made. This market is much less 
speculative than it once was and it is 
growing rapidly. It recently has been 
plagued, however, by difficult supply/ 
demand tensions. Prior to 1978, there 
was an abundance of immediately 
available satellite capacity. Demand 
then began to grow and previously 
unused satellites started to fill up. The 
initial facility investment decisions, 
which were made at a time when 
demand was uncertain at best, were 
inadequate to meet the unpredicted 
growth in demand. Thus, in the past few 
years the Commission has been 
beseiged by customer complaints, tariff 
disputes and other litigation concerning 
access to particular satellites.'* Such 
difficulties in fact contributed to our 
classification of domestic satellite 


‘6 See e.g., RCA American Communications, Inc., 
86 FCC 2d 165 (1981); Spanish International 
Network, Inc. et al. v. REA American 
Communications, Inc., 78 FCC 2d 1451 (1980); Cable 
News Network v. RCA American Communications, 
Inc., 78 FCC 2d 1200-(1980). These decisions, along 
with RCA American Communications, Inc. (Lottery 
Decision),.79 FCC 2d 531 (1980) and Southern 
Satellite Systems, Inc., 78 FCC 2d 1125 (1980), have 
been consolidated on appeal in Spanish 
International Network Inc. et al. v. Federal 
Communications Commission, Nos. 80-1911 et al. 
(D.C. Cir. filed Aug. 5, 1980). 
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carriers as “dominant” in the 
Competitive Carrier Rulemaking." The 
changed circumstances make it even 
more important to ascertain that each 
satellite authorization fully benefits the 
public interest. 

16. We do not wish our action today 
to be misconstrued as disfavoring non- 
common carrier satellite applications. 
To the contrary, at this point we see no 
reason to retreat from our existing 
policies which contemplate that non- 
common carrier systems may be 
authorized, as long as efficient use of the 
orbital spectrum is made by the 
satellites. The licensees have presented 
persuasive arguments that transponders 
sales may be an effective remedy to 
ensure that future supply/demand 
imbalances do not occur. They contend 
that sales would stimulate greater 
efficiency and transponder capacity by 
providing the operator with financing, 
risk sharing, needed customer 
commitments and an ability to plan for 
long term launch schedules. Sales 
appear to provide benefits to customers 
as well, including the increased 
certainty of price and access. We do not 
feel, however, that there is an adequate 
record to assess these arguments fully. 
This rulemaking is designed to compile 
that record. *® 

17. In addition, we do not believe the 
present record provides an adequate 
basis for us to conclude that 
transponder sales are not a common 
carrier activity. Many of the parties 
have argued that transponder sales are 
merely a means for domsat licensees to 
evade their common carrier obligations. 
They content that no principled 
differentiation can be drawn between a 
sale by private contract and a long term 
lease pursuant to tariff because the 
identical transfer occurs. They claim 
that in both situations the “purchaser” 
or “tariff lessee” acquires the right to 
use a certain transponder for a specified 
period of time. 

18. Admittedly, the line between 
private and common carriage is often 
difficult to delineate. In the NARUC 
decision, the Court reasoned that 
common carriage could be defined by a 


"! First Report and Order, 85 FCC 2d 1 (1980). The 
validity of this conclusion has been questioned in 
the Further Notice, 84 FCC 2d 445 (1981) and in the 
petitions for reconsideration of the First Report and 
Order. In addition, we note that the total number of 
transponders will increase dramatically in the near 
future as recently authorized satellites are launched. 

'® We contemplate concluding this rulemaking by 
early summer. While licensees may not provide 
“services” inconsistent with their common carrier 
obligations until we have acted, they are not 
precluded from continuing to negotiate contracts 
and accept progress payments at their own risk 
pending our further action. 


“holding out” standard.'® When 
applying its test, the Court inquired 
“whether there will be any legal 
compulsion thus to serve indifferently 
and if not, second, whether there are 
reasons implicity in the nature of [the 
offeror’s] operations to expect an 
indifferent holding out to the eligible 
user public.” Jd. at 642. Therefore, we 
are particularly interested in making 
sure that an adequate record is compiled 
on both of these issues.”° 

19. In sum, it is evident that 
transponder sales present significant 
policy and legal issues. Rather than 
consider these issues in an ad hoc 
fashion we seek public comment on 
relevant issues in this preceeding.” 
After consideration of timely filed 
comments we intend to adopt a Policy 
Statement which will articulate under 
what conditions, if any, transponder 
sales will be permitted, and whether the 
particular licensees seeking approval 
may engage in those activities. In order 
to frame the issues more precisely for 
commenting parties, Appendix A 
contains a list of questions we believe 
would be relevant to any license 
modification. We therefore request 
interested parties to respond directly to 
those questions. Of course other issues 
can be raised to the extent deemed 
relevant by the commenters. 

20. We already have on file 
substantial information about the 
industry structure such as numbers of 
transponders now in service and 
expected to be placed in service. We do 
not, however, have enough information 
to analyze allegations that control of 
transponders is being concentrated in 
the hands of a few large users. To 
ensure that we have enough information 
to judge this matter we are requiring all 
domestic satellite licensees to give us 
lists naming the persons controlling 
and/or using their transponders, the 
amount of actual utilization of each 


- 


8 NARUC v. FCC, 525 F. 2d 630 (D.C. Cir.), cert. 
denied, 425 U.S. 992 (1976). 

?°it has been suggested that transponder sales 
might be likened to the kind of equipment sales that 
are prevalent in the private radio service. See, e.g., 
Second Report and Order in Docket 19262, 46 FCC 
2d 752 (1974), recon. 51 FCC 2d 945 (1975), aff'd sub 
nom. NARUC v. FCC, supra; Tentative Decision in 
Docket 18921, 46 FR 32039 (published June 19, 1981). 
Hughes, for example, has asserted that it will be 
merely an equipment supplies making satellite 
technology more readily available to the user 
public. We specifically seek comments on the 
validity of this analogy. 

*! We have broad authority to decide such issues 
in a rulemaking context. See e.g., FCC v. National 
Citizens Committee for Broadcasting, 436 U.S. 775 
(1978); FPC v. Texaco, Inc., 377 U.S. 33 (1964); U.S. v. 
Storer Broadcasting Company, 351 U.S. 192 (1956); 
Washington Utilities & Transportation Commission 
v. FCC, 513 F. 2d 1142 (9th Cir.), cert. denied, 432 
U.S. 836 (1975); WBEN, Inc. v. U.S., 396 F. 2d 601 
(2nd Cir.), cert. denied, 393 U.S. 914 (1968). 


transponder and the type of 
communications (i.e., video 
programming, voice etc.) provided on 
those transponders. 

21. Interested licensees must file their 
modification applications within thirty 
days of release of this Notice or from the 
date it is published in the Federal 
Register, whichever is later.” Initial 
comments on this Notice of Proposed 
Rulemaking will be due on the same 
date. Upon receipt of any modification 
applications, the Common Carrier 
Bureau will issue a public notice 
indicating their acceptance for filing.”* 
Comments on the modification 
applications and responsive pleadings to 
the initial comments filed with respect 
to the Notice of Proposed Rulemaking 
will be due 30 days after issuance of the 
public notice specified above. The 
pleading schedule for filing oppositions 
and replies to any petitions or comments 
which may be filed with respect to the 
modification applications will be 
governed by § 1.45 of the rules. 47 CFR 
1.45. Because of the need for an 
expeditious ruling on this matter, we do 
not anticipate granting any extensions 
of time for the commenting periods 
described above. 

22. Our initial analysis pursuant to the 
Regulatory Flexibility Act, Pub. L. 96- 
354, is attached as Appendix B. We do 
not believe that the actions proposed in 
this proceeding will have a significant 
economic impact on a substantial 
number of small businesses if ultimately 
adopted. Because, however, the impact 
may vary depending on the extent to 
which transponders are sold, interested 
parties may wish to comment on this 
matter. 


2 Hughes requested its “Additional Comments” 
also be treated as a request for modification of 
license. These comments are deficient for two 
reasons. First, they were not signed by the applicant 
as required by our domsat licensing procedures. 
Second, they did not contain the kind of specificity 
we have indicated above will be necessary. Nor has 
Hughes submitted its contracts as a matter of public 
record. Thus, if Hughes intends to operate its 
system on a non-common carrier basis, we would 
expect it to follow the procedures outlined above. 

23 Consistent with the approach of this rulemaking 
proceeding and the questions raised in Appendix A, 
applications to be “acceptable for filing” should 
include the following information: (1) Specific and 
detailed information concerning marketing plans so 
that the NARUC test can be applied; (2) the 
satellites on which the licensee intends to sell 
transponders; (3) the number of transponders the 
licensee intends to sell on a satellite-by-satellite 
basis; (4) the number of transponders the licensee 
intends to lease pursuant to tariff on a satellite-by- 
satellite basis; (5) the number of transponders, and 
the name of the purchasing customer, for which sale 
contracts have been executed; (6) the arrangements 
to be used to separate common carrier and non- 
common carrier transponders if both are 
contemplated on the same satellite or within the 
same system; and, (7) copies of standard contracts 
that have been or will be used. 
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23. This Notice of Proposed 
Rulemaking is issued pursuant to 
authority contained in Sections 4(i), 4(j), 
303 and 403 of the Communications Act 
of 1934, as amended. 47 U.S.C. 154(i), 
154(j), 303 and 403. In accordance with 
§ 1.1419 of the Commission's rules and 
regulations, 47 CFR 1.1419, an original 
and five copies of all comments, replies, 
briefs and other documents filed in this 
proceeding should be furnished to the 
Commission. Copies of all filings will be 
available for public inspection during 
regular business hours in the 
Commission's public reference room at 
its headquarters in Washington, D.C. In 
reaching its decision, the Commission 
may take into consideration information 
and ideas not contained in the 
comments, provided that such 
information is placed in the public file, 
and provided that the fact of the 
Commission's reliance on such 
information is noted in the Report and 
Order. 5 

24. For the purposes of this non- 
restricted notice and comment 
rulemaking proceeding, members of the 
public are advised that ex parte 
contacts are permitted from the time the 
Commission adopts a notice of proposed 
rulemaking until the time a public notice 
is issued stating that a substantive 
disposition of the matter is to be 
considered at a forthcoming meeting or 
until a final order disposing of the 
matter is adopted by the Commission, 
whichever is earlier. In general, an ex 
parte presentation is any written or oral 
communication (other than formal 
written comments/pleadings and formal 
oral arguments) between a person 
outside the Commission and a 
Commissioner or a member of the 
Commission's staff which addresses the 
merits of the proceeding. Any person 
who submits a written ex parte 
presentation must serve a copy of that 
presentation on the Commission's 
Secretary for inclusion into the public 
file. Any person who makes an oral ex 
parte presentation addressing matters 
not fully covered in any previously filed 
comments in the proceeding must 
prepare a written summary of that 
presentation. On the day of oral 
presentation, that written summary must 
be served on the Commission's 
Secretary for inclusion into the public 
file, with a copy to the Commission 
official receiving the oral presentation. 
Each ex parte presentation described 
above must state on its face that the 
Secretary has been served, and must 
also state by Docket Number the 
proceeding to which it relates. See 
generally, § 1.1231 of the Commission's 
rules, 47 CFR 1.1231. A summary of 


these Commission procedures governing 
ex parte presentations in informal 
rulemaking is available from the 
Commission’s Consumer Assistance 
Office, FCC, Washington, D.C. 20554. 

25. Accordingly, it is ordered That 
currently authorized domestic satellite 
licensees shall submit the information 
specified in paragraphs 19-20 above and 
in Appendix A, to the extent applicable. 

26. It is further ordered That 
interested domestic satellite licensees 
shall submit applications to modify their 
authorizations by the date specified in 
paragraph 21 above. 

27. It is further ordered That the 
Commission's Secretary shall mail a 
copy of this Notice of Proposed 
Rulemaking to American Telephone and 
Telegraph Company, COMSAT General 
Corp., GTE Satellite Corp., Hughes 
Communications, Inc., RCA American 
Communications, Inc., Satellite Business 
Systems, Southern Pacific 
Communications Company, Space 
Communications Company and Western 
Union Telegraph Company. 

28. It is further ordered That the 
Commission's Secretary shall mail a 
copy of this Notice of Proposed 
Rulemaking to Chief Counsel for 
Advocacy of the Small Business 
Administration. 


Federal Communications Commission. 
William J. Tricarico, 
Secretary. 


Appendix A 


I. What are the present and future public 
interest-ramifications of allowing domestic 
satellite licensees to engage in noncommon 
carrier activities such as “sales”? 

II. Does the “sale” of a transponder as 
contemplated by the licensee constitute the 
provision of a common carrier 
communications service, and if so, can 
domsat licensees conduct such sales 
consistent with their Title II obligations? In 
this regard, we will need information from 
the licensees as to their marketing practices 
and copies of their standard contracts. 

III. What are the legal and policy 
considerations attendant to allowing a 
domestic licensee to provide private and 
common carrier activities on the same 
satellite or within the same system? 

IV. Does the “sale” of a transponder effect 
a transfer of contro! within the meaning of 
section 310(d) of the Act? 

V. Does the “sale” of a transponder effect a 
discontinuance of service within the meaning 
of Section 214(a) of the Act? 

VL. Is there any legal or policy basis for 
distinguishing between the activities of 
Hughes vis-a-vis the other domsat carriers? 

Vil. Can transponder sales be treated as 
equipment supply like that which is common 
in the private radio services; if so, should the 
suppliers and/or the users be licensed by the 
Commission? 
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VIII. If sales are allowed, should privately 
operated satellites be subordinate to common 
carrier satellites with respect to our orbital 
assignment policies? 

IX. If sales are allowed, should the 
Commission consider allocating certain 
spectrum for private operations and other 
spectrum for common carrier operations? 
Appendix B 
Initial Regulatory Flexibility Analysis 

Pursuant to the Régulatory Flexibility Act 
of 1980, 5 U.S.C. 601 et seq., the Commission 
issues the following initial regulatory 
flexibility analysis. 

Why Action is Contemplated: We are 
issuing this Notice of Proposed Rulemaking to 
receive public comment on a new method of 
marketing domestic satellite transponders. 
This action should result in providing the 
Commission with the necessary input from 
interested parties to reach a reasoned 
decision on this matter. We currently 
perceive many public interest benefits arising 
from transponder sales by providing 
additional competitive alternatives to 
domestic satellite communication users. 

Objectives and Legal Basis: Our objectives 
are to compile an adequate record for our 
determination with respect to transponder 
sales and to provide an efficient procedure 
for interested licensees to submit 
modification applications. 

Our legal basis for this action can be found 
in sections 1, 4(i), 4{j), 214({a), 301, 303(f), 
303(r), 312(a)(2), 316 and 403 of the 
Communications Act of 1934 as amended, 47 
U.S.C. 151, 154(i), 154(j), 214(a), 301, 303(f), 
303(r), 312(r), 312(a)(2), 316 and 403. 

Small Entities Affected by the Rule: This 
action could have the effect of reducing the 
supply of transponders domestic satellite 
licensees have gvailable for direct marketing 
to smaller users for their satellite 
communication needs. This does not mean, 
however, that smaller users will be precluded 
altogether since resale carriers and others 
may make capacity available to smaller 
users. Furthermore, not all domsat licensees 
intend to sell transponders on a noncommon 
carrier basis. Although it is not possible to 
determine the precise effect the proposed 
action may have on transponder availability, 
we tentatively believe that in the long run 
that all satellite users, both large and small, 
will have access to greater facilities if the 
transponder sale proposals are implemented. 

Reporting, Record-Keeping and 
Compliance Requirements: This action may 
create new reporting or record-keeping 
requirements for existing or new domestic 
satellite licensees concerning transponder 
utilization who are not small entities. It is not 
expected that any additional obligations will 
be created for satellite users. 

Specific Alternatives That Could 
Accomplish the Same Objectives: The 
Commission could require the continued 
operation of domestic satellite systems on a 
common carrier basis. This alternative, 
however, may not accomplish the 
Commission's ultimate objective to ensure 
that adequate satellite facilities are available 
on reasonable demand. 
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Concurring Statement of Commissioner 

Joseph R. Fogarty 

In Re: Domestic Fixed-Statellite Transponder 
Sales—Notice of Proposed Rulemaking. 

I concur in the Commission's decision to 
institute a generic, as opposed to an ad hoc, 
proceeding to review proposals by certain 
domestic satellite service providers 
(Domsats) to “sell” transponders on a non- 
common-carrier basis and to determine 
appropriate rules and policies with respect 
thereto.’ Because the legal and policy issues 
raised by these proposals are so critical and 
far-reaching, I believe a posture of strict 
neutrality, if not healthy skepticism, is 
appropriate at this early juncture. Since the 
notice and its appendices are fully adequate 
in delineating the crucial legal issues and 
pivotal policy considerations, I here 
emphasize only those concerns which 
warrant particular comment by participating 
parties and close scrutiny by the 
Commission. 

First, it bears special notice that each of 
the Domsat licensees now proposing 
transponder sales originally represented to 
the Commission (and thereby to the public) 
that its system would be offered on a 
common carrier basis, and that consequently, 
common carrier authorizations under section 
214 of the Communications Act accompanied 
the Commission’s Title III radio station 
authorizations. While this prior regulatory 
classification does not bar proposals to 
convert to “private system” or “ private - 
carriage” status, reliance by the public and 
this Commission on earlier common carrier 
service representations strongly suggests that 
close attention to the public interest : 
implications of these proposals is warranted. 

Second, while this Notice quite properly 
seeks comment on the applicability of the 
NARUC decision? and its test of common 
verus private carriage—to the issue of the 
appropriate regulatory treatment of Domsat 
transponder sales, this inquiry should not beg 
or avoid the more basic question of whether 
common carrier status and regulation should 
be imposed on all or part of the domestic 
satellite market as a matter of sound 
telecommunications policy. I believe this 
larger issue must be resolved according to the 
Commission’s fundamental statutory 
mandate. As stated by Section 1 of our 
Communications Act, this Commission was 
created— 

For the purpose of regu/ating interstate and 
foreign commerce in communication by wire 
and radio so as to make available, so far as 
possible, to a// the people of the United 
States a rapid, efficient, Nation-wide, and 
world-wide wire and radio communication 


'Thus far, two existing Domsat-operators 
(Western Union Telegraph Co. and RCA American 
Communications, Inc.) and one new Domsat 
licensee (Hughes Communications, Inc.) have 
proposed ‘such transponder sales. Since other 
Domsat operators may be reasonably expected to 
follow suit, it is entirely wise and appropriate for 
the Commission to evaluate such proposals via 
rulemaking rather than by way of ad hoc 
application review and determination, Since the 
public has not yet been afforded a meaningful 
opportunity to comment on these proposals, this 
relemaking vehicle also may have been mandatory. 


? NARUC v. FCC, 525 F.2d 630 (D.C.Cir. 1976), cert 
denied, 423 U.S. 992 (1976). 


service with adequate facilities at reasonable 
charges * * * 

(Emphasis added) This congressional 
statement of paramount purpose instructs 
and guides this Commission in allocating 
radio spectrum pursuant to Title III of the 
Act, and in determining what classes of 
licensee are to be entitled to its use, and for 
what purposes, and under what terms and 
conditions. These agency functions and 
responsibilities must be discharged according 
to statutory standards of “public 


_ convenience, interest, or necessity” * or 


“public convenience and necessity;” ‘ they 
cannot be abdicated to “marketplace 
forces.” 5 

While our original Domsat policies of 
“open entry” *® contemplated a wide variety of 
satellite system applications and appear to 
allow for consideration of “private” or “non- 
common carrier” systems incorporating the 
transponder sale proposals here at issue,’ the 
Commission must be mindful nonetheless of 
its obligation to reassess its policies 
according to any changed circumstances so 
as to insure continuing consistency with the 
statutorily mandated public interest.* The 
original “open entry” Domsat policies were 
predicated on the Commission's assessment 
that “such * * * factors as the extent of 
demand for domestic satellite services, the 
particular services that can be provided most 
effectively and efficiently via this medium, 
and the costs involved” were then 
“unknown.”® A “critical consideration” 
appeared to be “what persons, with what 
plans, are presently willing to come forward 
to pioneer the development of domestic 
communications satellite services according 
to the dictates of their business judgment, 
tehnical ingenuity, and any pertinent public 
interest requirements laid down by the 
Commission.” ° Given these uncertainties, the 
Commission opted for a regulatory structure 
of maximum flexibility as most consistent 


9 48 


with the “basic touchstone for decision,” “our 


3 See, e.g., section 303 (a) and (b) Commission 
“shall” “Classify radio stations” and “Prescribe the 
nature of the service to be rendered by each class of 
licensed stations and each station within any class” 
“as public convenience, interest, or necessity 
requires.”); section 307(a) (Commission shall grant 
station licenses “if public convenience, interest, or 
necessity will be served thereby."); and section 309 
(Commission shall grant radio license applications 
according to whether “the public interest, 
convenience, and necessity” will be served 
thereby.) 

‘ See, e.g., section 214 (Commission shall 
authorize common carrier facilities as “the present 
or future publfic convenience and necessity 
require.”’). 

5 Cf. FCC v. RCA Communications, Inc., 346 U.S. 
86 (1953); Hawaiian Telephone Co. v. FCC, 498 F.2d 
771 (1974); See also FPC v. Texaco, 417 U.S. 380 
(1974). 

® Domestic Communications Satellite Facilities, 22 
FCC 2d 86 (1970), 35 FCC 2d 844 (1972), recon, in 
part, 38 FCC 2d 665 (1972) (Domsat I, Il, and Ill). 

7 See Domsat I, 22 FCC 2d 86, 93-94 (1970). 

® See Geller v. FCC, 610 F.2d 973, 980 and n.58 
(D.C. Cir. 1979). The Commission's Dorsat II Second 
Report and Order implicity recognized this 
continuing obligation by stating that it was 
“necessary to retain flexibility to alter our initial 
determinations in the light of evolving 
circumstances.” 35 FCC 2d 844, 850 (1972). 

*Domsat I, 22 FCC 2d at 89. 

10 Td. 


6451 


mandate set forth in section 1 of the 
Communications Act * * *”*“In short,” the 
Commission concluded, “we believe that we 
can best render the public interest judgments 
as to what system or systems to be 
authorized in the context of specific 
proposals.” !? 

The specific transponder sale 
proposals now before the Commission 
are advanced in a Domsat environment 
quite different from that contemplated - 
by its original decision over a decade 
ago. Demand for Domsat facilities and 
services—an “unknown factor” in 
1970—now exceeds available supply. 
The financial viability of Domsat 
systems—another previously unknown 
factor—has been proven in spectacular 
fashion.** The supply of Domsat orbital 
slots available for new competitive 
entry is dwindling rapidly, and the 
prospect for increased supply is at this 
time problematic at best. The 
Commission’s First Report and Order in 
the Competitive Carrier Rulemaking ** 
has classified Domsat common carriers 
as “dominant,” and therefore subject to 
full Title II regulation, based on findings 
that these Domsat carriers “possess 
market power” and are capable of 
gaining supracompetitive or excessive 
profits. * Other government 
commentators have submitted that 
Domsats are a “bottleneck facility” not 
presently subject to effective 
competition. '® 


These “changed circumstances” suggest 
that the Commission must take a hard look at 
Domsat transponder sale proposals from the 
standpoint of its Section 1 mandate “to make 
available * * * communication service with 


1 Id, at 94. 

12 Id. The Commission further stated that “Parties 
are thus expressly advised that while the 
Commission will welcome submission of 
applications and give them all the most serious 
consideration, the extension of this opportunity to 
file, and the expenditure involved in preparing an 
application, do not in any way indicate that the 
application will be granted in whole or in part.” Id. 
(Emphasis supplied). 

13 The recent RCA transponder “auction” at 
Sotheby's produced “winning bids” in the total 
aggregate amount of $90.1 million compared with an 
aggregate total of $50 million in monthly charges 
which would accrue to RCA over the fixed term at 
its current tariff schedule rates—an auction “mark- 
up” of 80 percent: 

Policy and Rules Concerning Rates for 
Competitive Common Carrier Services and 
Facilities Authorizations Therefor (CC Docket No. 
79-252), 85 FCC 2d 1 (1980). 

18 Id. at 27. 

‘6 See, e.g., Telecomminucations in Transition: 
The Status of Competition in the 
Telecommunications Industry, Report of the 
Majority Staff of the Subcommittee on 
Telecommunications, Consumer Protection, and 
Finance of the House Committee on Energy and 
Commerce, Committee Print 97-V, 97th Cong., ist 
Sess. 134 (November 3, 1981). See also Competitive 
Carrier Rulemaking—Further Notice of Proposed 
Rulemaking, Separate Statements of Commissioner 
Joseph R. Fogarty, Concurring in Part; Dissenting in 
Part, 84 FCC 2d 537, 540-41 (1981). 





adequate facilities at reasonable charges 

* * *" Review of the current Domsat 
environment may dictate the conclusion that 
Title II common carrier regulation is required 
to protect and promote the public interest in 
fair access, just and reasonable charges, and 
nondiscriminatory terms and conditions of 
service.'’ It bears emphasizing that it is the 
interest of the public—the users and ultimate 
consumers of Domsat facilities and ; 
services—that is paramount here as in all 
matters within this Commission’s jurisdiction. 
While the private financial and competitive 
interests of particular parties may be well 
served by the proposed transponder sales, 
such considerations are not the touchstone of 
the Communications Act. As previously 
noted, each of the Domsat licensees now 
wishing to sell rather than tariff its 
transponders originally represented that its 
facilities and services would be provided on 
a common carrier basis. Orbital slots and 
scarce radio spectrum were accordingly 
assigned these licensees on the basis that 
their facilities and services would be offered 
to the public at large. Given the acute supply 
and demand imbalance in the current Domsat 
“marketplace” and the apparent lack of cost 
comparable facility and service substitutes, I 
believe a strong public interest rationale is 
required in order to alter these 
representations and expectations. 

The Domsat licensees proposing 
transponder sales contend that such sales 
will help avoid future supply/demand 
imbalances by stimulating greater efficiency 
and capacity through more certain financing, 
risk sharing, customer commitments, and 
long-range launch planning. However, in my 
judgment, the actual—as opposed to 
generalized—relevance and applicability of 
these arguments to present and future 
Domsat operations and requirements have 
yet to be demonstrated with adequate 
specificity. The Commission must also 
balance with these arguments considerations 
of fair opportunity for access to the services 
provided by these scarce governmentally- 
licensed facilities, as well as the effects of 
such sales on competition between both 
suppliers and users of Domsat services. The 
proper resolution of these competing policy 
considerations is at this juncture far less than 
self-evident. 

With further regard to the competitive 
effects of the proposed transponder sales, 
this rulemaking proceeding also provides the 
appropriate forum for full ventilation and 
review of allegations that scarce 

are being concentrated under 
the control of a few large users to the 
potential detriment of full and fair 
competition in the point-to-multipoint 


''] discuss what I believe are the critical policy 
and legal considerations involved in a proper 
application of Title II tariff regulation to Domsat 
common carriers in a separate Concurring 
Statement in RCA American Communications, Inc. 
Revisions to Tariff F.C.C. Nos. 1 and 2, — FCC 
2d —, FCC 82-54 (Adopted: January 28, 1982) 


and 
field. For the sake of brevity, | do not repeat those 
views here. 


services market. These allegations warrant 
the Commission's close scrutiny for they 
implicate high First Amendment values, as 
well as goals of economic allocation 
efficiency. As the Supreme Court has 
recognized: 

(T)he people as a whole retain their interest 
in free speech by radio and their collective - 
right to have the medium function 
consistently with the ends and purposes of 
the First Amendment * * * It is the purpose 
of the First Amendment to preserve an 
uninhibited marketplace of ideas in which 
truth will ultimately prevail, rather than to 
contenance monopolization of that market, 
whether it be by the Government itself or a 
private licensee. '* 

Similarly, this Commission has stated that “it 
has long been a basic tenet of national 
communications policy that ‘the widest 
possible dissemination of information from 
diverse and antagonistic sources is essential 
to the welfare of the public.’ Associated Press 
v. United States, 326 U.S. 1, 20; Red Lion 
Broadcasting Co., Inc. v. Federal 
Commnications Commission 395 U.S. 367 

* * *'19In my judgment, the Commission 
must pay equal, if not greater, attention to 
these First Amendment concerns in reviewing 
the transponder sales proposed by its Domsat 
licensees. 


Separate Statement of Commissioner Mimi 
Weyforth Dawson re: Private Sales of 
Transponders by Domestic Satellite Licensees 


The Commission's action today takes an 
important step in establishing a sound legal 
framework for a finding that private sales of 
transponders are in the public interest. As a 
matter of public policy, I believe regulation of 
domestic satellite carriers cannot serve the 
best interests of the general public. The 
events of the past two years have shown me 
that the first-come first/served standard of 
common carrier regulation is particularly ill- 
suited to allocating scarce resources that 
cannot be made readily available to all “upon 
reasonable request.” There simply is no 
mechanism under a strict application of 
common carrier law to ensure that such 
scarce resources are utilized in a manner that 
is most beneficial to society. 

Additionally, given the many links in the 
chain of production between the underlying 
domsat carrier and the ultimate consumer, 
rate regulation of the underlying carrier poses 
very little, if any, gain for the ultimate 
consumer in the form of lower prices. 
Therefore, we are left.with the perverse result 
that the entities that are among the first in 
line for a transponder reap the economic 
rewards of innovative satellite service rather 
than the carriers that have borne the risks 
associated with satellite development. 

Adding to these discomforting events is the 
uncertainty that the government has 
inadvertently brought to the marketplace 
under the intention of regulating in the public 
interest. Television program distributors and 
carriers have entered into private contracts 
with no guarnatee of FCC sanction. The 


*Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 
390 (1969) (Citations omitted). 

‘°CATV Rules-First Report and Order in Docket 
No, 18397, 20 FCC 2d 201, 205 (1969). 
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uncertainty is particularly disturbing in the 
case of RCAA because of the soon to be 
operational status of SATCOM IV. 
Notwithstanding these problems, however, 
I believe our decision today puts us on the 
right track to resolving the controversy 
concerning all private sales arrangements. 
The establishment of a complete record will 
enable us to reach a decision that truly 
serves the needs of consumers while at the 
same time withstanding judicial scrutiny. 
However, it is absolutely imperative, in my 
mind, for the Commission to reach a final 
decision on this matter as soon as possible. 
{FR Doc. 82-3757 Filed 2-11-82; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[BC Docket No. 82-59; RM-3966] 


FM Broadcast Station in Huntsville, 
Arkansas; Proposed Changes in Table 
of Assignments 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This action proposes to 
assign Channel 240A to Huntsville, 
Arkansas, in response to a petition filed 
by Souwecco Communications 
Corporation. The assignment could 
provide Huntsville with a first local FM 
Service. 


DATES: Comments must be filed on or 
before March 22, 1982, and reply 
comments must be filed on or before 
April 6, 1982. 


ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 


FOR FURTHER INFORMATION CONTACT: 
Nancy V. Joyner, Broadcast Bureau (202) 
632-7792. 


SUPPLEMENTARY INFORMATION: 


Adopted: January 28, 1982. 
Released: February 5, 1982. 


In the Matter of amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations (Huntsville, 
Arkansas); BC Docket No. 82-59 RM- 
3966. 


1. Souwecco Communications 
Corporation (“petitioner”), has filed a 
petition for rule making ' seeking 

‘assignment of FM Channel 240A to 
Huntsville, Arkansas, as that 
community's first FM assignment. The 
assignment can be made with a site 


. restriction, as noted infra, and petitioner 


states that it will apply for the channel, 
if assigned. No oppositions to the 
proposal were received. 


' Public Notice of the petition was given 
September 9, 1981, Report No. 1308. 
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2. Huntsville (population 1,394),? the 
seat of Madison County (population 
11,373), is located approximately 200 
kilometers (125 miles) northwest of Little 
Rock. It presently has no local aural 
service. 

3. Petitioner states that Huntsville has 
its own government unit, banks, schools, 
a health-care facility, community center, 
a volunteer fire department, and a police 
department. Further, it states that 
Huntsville is located at the intersection 
of three state highways, and it has one 
weekly newspaper available to its 
residents. The community's economic 
base is derived principally from 
agriculture, although industrial 
employment and tourism also contribute 
to its economy, according to petitioner. 

4. In order to accommodate this 
proposal, the transmitter site must be 
located approximately 9.0 kilometers 
(5.5 miles) south of Huntsville to avoid 
short-spacing to Station KKBL in 
Monett, Missouri. 

5. In view of the fact that the proposed 
FM channel-could provide a first local 
aural broadcast service to Huntsville, 
the Commission believes it appropriate 
to propose amending the FM Table of 
Assignments, § 73.202(b) of the 
Commission's rules, as follows: 


6. The Commission’s authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. 


Note.—A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be assigned. 

7. Interested parties may file 
comments on or before March 22, 1982, 
and reply comments on or before April 
6, 1982. 

8. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the FM Table of Assignments, 

§ 73.202(b) of the Commission’s rules. 
See, Certification that sections 603 and 
604 of the Regulatory Flexibility Act Do 
Not Apply to Rule Making To Amend 
§§ 73.202(b), 73.504 and 73.606(b) of the 
Commission’s rules, 46 FR 11549, 
published February 9, 1981. 


? Population figures are obtained from the 1980 
U.S. Census, Advance Reports. 


9. For further information concerning 
this proceeding, contact Nancy V. 
Joyner, Broadcast Bureau, (202) 632- 
7792. However, members of the public 
should note that from the time a Notice 
of Proposed Rule Making is issued until 
the matter is no longer subject to 
Commission consideration or court 
review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
assignments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making 
other than comments officially filed at 
the Commission or oral presentation 
required by the Commission. 

(Secs. 4, 303, 48 stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303) 

Federal Communications Commission. 
Martin Blumenthal, 

Acting Chief, Policy and Rules Division, 
Broadcast Bureau. 


Appendix 

1. Pursuant to authority found in 
sections 4(i), 5(d)(1), 303 (g) and (r), and 
307(b) of the Communications Act of 
1934, as amended, and § 0.281(b)(6) of 
the Commission’s rules, it is proposed to 
amend the FM Table of Assignments, 

§ 73.202(b) of the Commission's rules 
and regulations, as set forth in the 
Notice of Proposed Rule Making to 
which this Appendix is attached. 

2. Showings Required. Comments are 
invited on the proposal(s) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed assignment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is assigned, and, if 


- authorized, to build a station promptly. 
’ Failure to file may lead to denial of the 


request. 

3. Cut-off Procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 
§ 1.420(d) of the Commission's rules.) 

(b) With respect to petitions for rule 
making which conflict with the 
proposal(s) in this Notice, they will be 
considered as comments in the 


proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The filing of a counterproposal 
may lead the Commission to assign a 
different channel than was requested for 
any of the communities involved. 

4. Comments and Reply Comments; 
Service. Pursuant to applicable 
procedures set out in §§ 1.415 and 1.420 
of the Commission’s rules and 
regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply comments shall be 
served on the person(s) who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See § 1.420 (a), (b) and (c) of 
the Commission’s rules.) 

5. Number of Copies. In accordance 
with the provisions of § 1.420 of the 
Commission’s Rules and Regulations, an 
original and four copies of all comments, 
reply comments, pleadings, briefs, or 
other documents shall be furnished the 
Commission. 

6. Public Inspection of Filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission’s Public Reference 
Room at its headquarters, 1919 M Street, 
NW., Washington, D.C. 

[FR Doc. 82-3768 Filed 2-11-82; 8:45 am] 
BILLING CODE 6712-01-m 


OFFICE OF MANAGEMENT AND 
BUDGET 


Office of Federal Procurement Policy 
48 CFR Parts 22, 32 and 46 


AGENCY: Office of Federal Procurement 
Policy, Office of Management and 
Budget. 





6454 


ACTION: Notice of Availability and 
request for comment on draft Federal 
Acquisition Regulations. 


SUMMARY: The Office of Federal 
Procurement Policy is making available 
for public and Government agency 
review and comment a segment of the 
draft Federal Acquisition Regulation 
(FAR).' Availability of additional 
segments for comment will be 
announced on later dates. The FAR is 
being developed to replace the current 
system of procurement regulations. 


DATE: Comments must be received on or 
before April 2, 1982. 


ADDRESS: Obtain copies of the draft 
regulation from and submit comments to 
William Maraist, Assistant 
Administrator for Regulations, Office of 
Federal Procurement Policy, 726 Jackson 
Place NW., Room 9025, Washington, 
D.C. 20503. Federal agency requests 
must be directed to the FAR Agency 
Contact Point (see Federal Register, Vol. 
46, No. 50, March 16, 1981, p. 16818 for 
list). 

FOR FURTHER INFORMATION CONTACT: 
William Maraist, (202) 395-3300. 


SUPPLEMENTARY INFORMATION: The 
fundamental purposes of the FAR are:to 
reduce proliferation of regulations; to 
eliminate conflicts and redundancies; 
and to provide an acquisition regulation 


that is simple, clear and understandable. 


The intent is not to create new policy. 
However, because new policies may 
arise concurrently with the FAR project, 
the notice of availability of draft 
regulations will summarize the section 
or part available for review and 
describe any new policies therein. 

The following parts-of the draft 
Federal Acquisition Regulation are~ 
available upon request for:public and 
Government agency review and 
comment. 


G1The draft FAR is filed as part of the original 
document. 


Part 22—Application of Labor Laws-to 
Government Acquisitions 


Subpart 22.10—Service Contract Act of 
1965 


This subpart prescribes policies and 
procedures implementing the Services 
Contract Act of 1965 (41 U.S.C. 351-358), 
the applicable provision of the Fair 
Labor Standards Act of 1938 (29 U.S.C. 
201-219), and related Secretary of Labor 
regulations (29 CFR Part 4). This subpart 
may be affected by changes now under 
consideration by the Department of 
Labor. Any revision-to the FAR 
necessitated by these changes will be 
made when the changes are published in 
final form by the Department of Labor. 


Subpart 22.11—Professional Employee 
Compensation 


This subpart provides policies and 
procedures for use in negotiated service 
contracts exceeding $250,000 that 
involve meaningful numbers of 
professional employees. 


Part 32—Contract Financing 


Subpart 32.6—Contract Debis 


This subpart prescribes policies and 
procedures for the Government's actions 
in ascertaining and collecting contract 
debts, charging interest on debts, 
deferring collections, and compromising 
and terminating certain debts. 


Subpart 32.8—Assignment of Claims 


This subpart covers assignment of 
claims under the Assignment of Claims 
Act of 1940, as amended (31 U.S.C. 203; 
41 U.S.C. 15). Assignment of claims 
means the. transfer or making-over by 
the contractor to a bank, trust company, 
or other financing institution, as security 
for a loan to the contractor, of its right to 
be. paid by. the Government for contract 
performance. 
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Part 46—Quality Assurance 
Subpart 46.7—Warranties 


This subpart provides policies and 
procedures for the inclusion of warranty 
clauses in Government contracts. 
Example clauses are provided in a new 
subpart of Part 52 which has been 
established specifically for example, as 
opposed to prescribed, clauses. 


Dated: February 8, 1982. 
LeRoy J. Haugh, 


Associate Administrator for Regulatory 
Policies and Practices. 


{FR Doc. 82-3869 Filed 2-11-82; 8:45 am] 
BILLING CODE 3110-01-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration - 


50 CFR Part 658 


Shrimp Fishery of the Gulf of Mexico; 
Correction 


AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Availability of plan amendment; 
correction. 


SUMMARY: This document corrects:an 

error contained in an announcement for 

the availability of the plan amendment 

for the Shrimp Fishery of the Gulf of 

Mexico which was published-January 

28, 1982 (47 FR 4104). 

FOR FURTHER INFORMATION CONTACT: 

Mr. Harold B. Allen, 813-893-3141. 
Dated: February 5, 1982. 

Robert K. Crowell, 

Deputy Executive Director, National Marine 

Fisheries-Service. 

Accordingly, NOAA corrects the 
spelling of “Tortugas” in. the sixth line-of 
the third:column on p. 4104 of the 
FéderabRegister published on January - 
28, 1982. 

(FR Doc. 82-3894 Filed.2-9-62; 8:45 am] 
BILLING-CODE 35 10-22-M 





Notices 





This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Proposed Policy Revision; Winter 
Sports Administration 


The Forest Service is revising its 
policy regarding administration of 
winter-sports special uses in the 
National Forest System. The changes 
are intended to clarify the Forest Service 
role; provide for the issuing of special 
use permits for Nordic ski touring 
centers and guides; establish permittees 
as responsible for user safety, including 
avalanche control, for those activities 
conducted under the terms of the special 
use permit; and adopt the American 
National Standard B77.1—Safety 
Requirements for Aerial Passenger 
Tramways—as the official safety 
standard for aerial passenger tramways 
constructed and operated on or over 
National Forest system land. 

A draft of the policy, which will be 
issued as part of the Forest Service 
Manual, is available for public review. 
Comments will be accepted until May 1, 
1982. Interested persons may obtain a 
copy of the draft policy from John 
Shilling, Recreation Management, Forest 
Service, USDA, P.O. Box 2417, Room 
4241-S, Washington, DC 20013, 202-447— 
2311. 


Dated: February 5, 1982. 
Douglas Leisz, 
Associate Chief. 
|FR Doc. 82-3792 Filed 2-11-82; 8:45 am] 
BILLING CODE 3410-11-M 


Soil Conservation Service 


Delaware County Roadsides, 
Oklahoma; Finding of No Significant 


impact 


AGENCY: Soil Conservation Service, 
USDA; 


ACTION: Notice of a finding of no 
significant impact. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Roland R. Willis, State 
Conservationist, Agricultural Center 
Building, Stillwater, Oklahoma 74074, 
telephone number (405) 6244360. 
NOTICE: Pursuant to Section 102(2)(C) of 
the National Environmental Policy Act 
of 1969; the Council on Environmental 
Guidelines (40 CFR 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
Part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an environmental impact, 
statement is not being prepared for the 
Delaware County Roadsides RC&D 
project, Delaware County, Oklahoma. 

The environmental assessment of this 
federally assisted action indicates that 
the action will not cause significant 
impacts to the human environment. As a 
result of these findings, Mr. Roland R. 
Willis, State Conservationist, has 
determined that the preparation and 
review of an environmental impact 
statement is not needed for this action. 

The project objective is to stabilize 
the eroding areas along the county 
roadsides, thus reducing the amount of 
sedimentation in our streams which in 
turn pollutes our lakes. 

The Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency. Basic data 
developed during the environmental 
assessment are on file and may be 
reviewed by contacting Mr. Roland R. 
Willis. The FONSI has been sent to 
various Federal, State, and local 
agencies and interested parties. A 
limited number of copies of the FONSI 
are available to fill single copy requests 
at the above address. 

No administrative action on 
implementation of the proposal will be 
taken until March 15, 1982. 


(Catalog of Federal Domestic Assistance 

Program No. 10.901, Resource Conservation 

and Development Program. Office of 

Management and Budget Circular No. A-05 

regarding State and local Clearinghouse 

review of Federal and federally assisted 

programs and projects is applicable) 
Dated: February 1, 1982. 

Billy R. Littlefield, 

Assistant State Conservationist (Programs). 

{FR Doc. 82-3466 Filed 2-11-82; 8:45 am] 

BILLING CODE 3410-16-M 
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Vol. 47, No. 30 


Friday, February 12, 1982 


Haskins Road RC&D Measure, New 
York; Finding of No Significant impact 
AGENCY: Soil Conservation Service, 
USDA. 


ACTION: Notice of a finding of no 
significant impact. 





FOR FURTHER INFORMATION CONTACT: 
Paul A. Dodd, State Conservationist, 
Soil Conservation Service, James M. 
Hanley Federal Building, 100 S. Clinton 
Street, Room 771, Syracuse, New York 
13260, telephone (315) 423-5521. 


NOTICE: Pursuant to Section 102(2)(C) of 
the National Environmental Policy Act 
of 1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 1500); 
and the Soil Conservation Service 
Guidelines (7 CFR Part 650); the Soil 
Conservation Service, U.S. Department 
of Agriculture, gives notice that an 
environmental impact statement is not 
being prepared for the Haskins Road 
RC&D Measure, Broome County, New 
York. 

The environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Paul A. Dodd, State 
conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 


Haskins Road Critical Area Treatment 
RC&D Measure Plan; Finding of No 


Significant Impact 

The measure concerns “critical area 
treatment,” a plan for erosion control. 
The planned works of improvement 
include streambank stabilization with 
rock riprap, seeding and installing 
subsurface drains (600 ft). 

The Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency. Basic data 
developed during the environmental 
assessment are on file and may be 
reviewed by contacting Paul A. Dodd. 
An environmental impact appraisal has 
been prepared and sent to various 
federal, state, and local agencies and 
interested parties. A limited number of 
copies of the environmental impact 
appraisal are available to fill single copy 
requests at the above address. 





No administrative action on 
implementation of the proposal will be 
taken until March 15, 1982. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program. Office of 
Management and Budget Circular A-95 
regarding state and local clearinghouse 
review of federal and federally assisted 
programs and projects-is applicable) 

Dated: February 1, 1982. 

Paul A. Dodd, 

State Conservationist, Soil Conservation 
Service, Syracuse, New York. 

[FR Doc. 82-3467 Filed 2-11-82; 8:45 am] 

BILLING CODE '3410-16-M 


CIVIL. AERONAUTICS BOARD 


Airline Scheduling Committee 
Agreements 


[Docket 20051] 


In a letter dated January 22, 1982 
counsel for the Airline Scheduling 
Committees sought a meeting with the 
Board's staff to discuss’the progress that 
has been made by the committees 
towards the development of a 
mechanism to deal with the problem of 
committee deadlocks. Such a meeting 
has been scheduled for February 17, 
1982, at 10:00 a.m., in Room 1012, at the 
Board's offices, 1825 Connecticut 
Avenue, NW., Washington, D.C. 

Interested parties who wish to attend 
the meeting should so advise the 
undersigned in writing by February 12, 
1982. 


Dated in Washington, D.C. on the 5th day 
of February 1982. 
Phyllis T. Kaylor, 
Secretary. 
{FR Doc. 82-3855 Filed 2-11-82; 8:45 am] 
BILLING CODE 6320-01-M 


Applications for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits.Filed under 
Subpart Q.of the Board’s Procedural 
Regulations; Week Ended February 5, 
1982 


Subpart Q Applications 


The due date for answers, conforming 
application, or motions to modify scope 
are set forth below for each application. 
Following the answer period the board 
may process the application by 
expedited: procedures. Such procedures 
may consist of the adoption of a show- 
cause order, a tentative order, or in 
appropriate cases a final order without 
further proceedings. (See 14 CFR 
302.1701 et seq.). 








Phyllis T. Kaylor, 

Secretary. 

[FR Doc. 82-3854 Filed 2~11-82; 8:45am] 
BILLING CODE 6320-01-M 


[Docket 40402; Order 82-2-5] 


TransWorld Airlines, inc. Against the 
Government of the Italian. Republic, 
the Directorate General.of Civil 
Aviation of the Italian Ministry of 
Transport and Linee Aeree Italiane, 
S.P.A.; Order 


On January 20, 1982, Trans: World 
Airlines, Inc. (TWA) filed a complaint 
against the Italian Government, the 
Directorate General of Civil Aviation of 
the Italian Ministry of Transport, and 
Linee Aeree Italiane, S.P.A. (Alitalia), 
the Italian flag carrier. TWA challenges 
as anti-competitive two Italian ‘- 
Government practices. First, it claims 
that the Italian Government prévents it 
from using its own personnel for check- 
in at Rome's Fiumicino Airport. Instead, 
along with other non-Italian carriers, it 
must use the services of Aeroporti di 
Roma, a Government-owned, monopoly 
concessionaire. TWA contends that 
Aeroporti di Roma provides unhelpful, 
inefficient, and confusing service, 
causing TWA a loss passenger good 
will, and thereby leaving it at a 
competitive disadvantage. 

Second, TWA claims that the Italian 
Government prevents it from instituting 
its “Airport Express” automated check- 
in at Fiumicino Airport. TWA says that 
Airport Express is an interrelated 
system that cannot be isolated from 
other activity on TWA’s system. Thus, 
the carrier's inability to automate at 
Rome denies the convenience of 
automation to hundreds of thousands of 
passengers boarding TWA flights at 
Rome, Athens, Cairo, and Tel Aviv. 

Since Alitalia can fully control its 
check-in services and can use its own 
automated check-in facilities both at 
Fiumicino and in the United States, 
TWA claims that the Italian 
Government's policies are 
discriminatory, anticompetitive, and a 
denial of the fair and equal opportunity 
to compete guaranteed by Article 9 of 
the U.S.-Italy Air Transport Services 
Agreement. TWA states that the Italian 
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Government's policies warrant remedial 
action under section 402 of the Act, as 
well as under section 2(b) of the 
International Air Transportation Fair 
Competitive Practices Act of 1974 
(IATFCPA), as amended by section 23 of 
the International Air Transportation 
Competition Act-of 1979 (IATCA). The 
carrier says that even though relief for 
its complaint must ultimately come from 
the Italian Government, sanctions 
against Alitalia would not be 
inappropriate because Alitalia is the 
substantial beneficiary of the Italian 
Government's discriminatory practices. 
As possible remedial action, TWA 
suggests the suspension of future 
Alitalia tariff-filings or the imposition of 
temporary operating restrictions on 
Alitalia’s section 402 permit. 

The International Air Transportation 
Competition Act of 1979 substantially 
expanded our ability to deal with 
allegations of unfairly restrictive and 
discriminatory practices by foreign 
governments and foreign air carriers. 
We now possess power to respond 
quickly to such practices through 
amendments to section 402 of the 
Federal Aviation Act. and section 2 of 
the IATFCPA which permit us to deny, 
alter, amend, modify, suspend, cancel, 
limit or condition any foreign air carrier 
permits or tariff if we find such action to 


‘be in the public interest. These-statutory 


provisions also authorize the Board to 
act without any hearing or to dispense 
with oral evidentiary hearings and base 
its decision on written evidence and 
arguments submitted by interested 
parties in appropriate circumstances. 
Furthermore, to ensure that complaints 
filed under the new legislation receive 
prompt attention, section 2 of the 
IATFCPA provides that the Board shall 
approve, deny, dismiss or set a 
complaint for hearing, or institute other 
proceedings proposing remedial action, 
within 60 days after receipt of the 
complaint. We may extend the period 
for taking action in increments of 30 
days up to 180 days, if we conclude that 
it is likely that the complaint can be 
satisfactorily resolved through 
negotiations. 

With these considerations in mind, we 
have decided to invite all interested 
persons to answer the complaint of 
TWA in this docket. Answers shall 
include all data, evidence, and argument 
upon which persons rely to support their 
position, and shall cover all substantive 
and procedural issues they wish the — 
Board to consider. We will also provide 
an opportunity to reply to the answers. 

Answers shall be filed no later than 15 
days from the service date of this order, 
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and replies no later than 7 days from the 
answer date.’ 

After receipt and consideration of 
these pleadings and any evidence 
submitted, we will issue a further order 
in this proceeding. As indicated above, 
we may either provide for further 
procedures, defer action for 30 days, or 
grant, dismiss, or deny the complaint in 
whole or in part. 

Accordingly,: 

1. We invite any interested-person to 
file and serve upon persons named in 
paragraph’3, below, no later than 
February 18, 1982, answers. to the 
complaint of the FWA in Docket 40402. 
If comments are filed, replies may be 
filed and must be served as above, not 
later than'February 25, 1982; 

2. If timely and properly supported 
requests are filed, we will give 
consideration to the matters and issues 
raised by the requests before we take 
further action, provided that we may 
order further procedures within the 
statutorily determined time period; and 

3. We shall serve this order upon 
Trans World Airlines, Inc., Linee Aeree 
Italiane, S.p.A., the Ambassador of Italy 
in Washington, D.C., and the. 
Departments of State and 
Transportation. 

We shall publish this order in the 
Federal Register. 


By the Civil Aeronautics Board. 
Phyllis T. Kaylor, 
Secretary. 
[FR Doc. 82-3853 Filed 2-11-82; 8:45 am] 
BILLING CODE 6320-01-M 


CIVIL RIGHTS COMMISSION 


California Advisory Committee; 
Agenda and Notice of Open Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the California 
Advisory Committee to the Commission 
will convene at 10;00 a.m., and will end 
at 12 noon, on February 27, 1982, at the 
Western Regional Office, 3660 Wilshire 
Boulevard, Room 810, Los Angeles, 
California 90010. The purpose of this 
meeting is to discuss the Los Angeles 
City reapportionment project. 

Persons desiring additional - 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Maurice B. Mitchell, 260 
Eucalyptus Hill Drive, Santa Barbara, 
California 93103, (805) 969-1563 or the 


‘We delegate to the Director, Bureau of 
International Aviation, the authority to dispose of: 
all procedural questions arising in this proceeding, 
except for requests for oral evidentiary hearings, 
until further Board order. 


Western Regional Office, 3660 Wilshire 
Boulevard, Room 810,Los Angeles, 
California 90010, (213) 688-3437. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington, D.C., February 9, 
1982. 

John I. Binkley, 

Advisory Committee Management Officer. 
{FR Doc. 82-3738 Filed 2-11-82; 8:45 am] 

BILLING CODE 6335-01-M 


DEPARTMENT OF COMMERCE 
International Trade Administration 


Certain Steel Pipes and Tubes From 


Japan; Initiation of Antidumping 
Investigation 


AGENCY: International Trade 
Administration, Commerce. 
ACTION: Initiation-of Antidumping 
Investigation. 


SUMMARY: On the basis of a petition 
filed in proper form with the U.S. 
Department of Commerce, we are 
initiating an antidumping investigation 
to determine whether certain steel pipes 
and tubes from Japan are being, or are 
likely to be, sold in the United States at 
less than fair value. We are notifying the 
U.S. International Trade Commission 
(ITC) of this action so that it may 
determine whether imports of this 
merchandise are materially injuring, or 
threatening to materially injure, a U.S. 
industry. If the investigation preceeds 
normally, the ITC will make its 
preliminary determination on or before 
March 8, 1982 and we will make ours on 
or before June 29, 1982. 

EFFECTIVE DATE: February 12, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Stuart Keitz, Office of Investigations, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
D.C. 20230 (202) 377-1769. 
SUPPLEMENTARY INFORMATION: 


Scope of the Investigation 

_ The merchandise covered by this 
investigation is certain steel pipes and 
tubes, which are defined for purposes of 
this proceeding as: seamless alloy 
pressure pipes and tubes, currently 
classifiable under item number 610.5209, 
Tariff Schedules of the United States 
Annotated (TSUSA); seamless heat- 
resisting pipes and tubes, currently 
classifiable under item numbers 
610.5209, 610.5229 and 610.5234, TSUSA; 
and seamless stainless pipes and tubes, 
currently classifiable under item 


numbers 610.5205, 610.5229 and 610.5230, 
TSUSA. This investigation does not, 
however, include pipes and tubes which 
conform to American Petroleum Institute 
(API) standards and are used as oil'and 
gas. well casing and tubing, oil and gas 
field drill pipe, and oil and gas line pipe. 
The pipes and tubes under investigation 
are primarily used in the chemical, 
petrochemical and oil refining industries 
and by electric utilities for conveying 
gases or liquids at high pressure and/or 
at high temperatures in heat exchangers, 
boilers and other industrial equipment. 
Initiation of Investigation 

On January 20, 1982 we received a 
petition from counsel for the Babcock & 
Wilcox Company, on behalf of the U.S. 
industry producing the pipes and tubes 
de&cribed above. Under section 732({c) of 
the Tariff Act of 1930, as amended (19 
U.S.C. 1673a) (the Act), we must 
determine, within 20 days after the 
petition is filed, whether it sets forth the 
allegations necessary for the initiation 
of an antidumping investigation and 
whether it contains information 
reasonably available to the petitioner 
supporting the allegations. We have 
examined the petition filed by the 
Babcock & Wilcox Company on certain 
steel pipes and tubes from Japan, and 
we have found that it meet the 
requirements of section 732(b) of the 
Act. Therefore, we are initiating an 
antidumping investigation to determine 
whether certain steel pipes and tubes 
from Japan are being, or are likely to be, 
sold at less than fair value in the United 
States. If our investigation proceeds 
normally, we will make our preliminary 
determination by June 29, 1982. 


The Petition 


In compliance with the filing 
requirements of section 353.36 of the 
Commerce Regulations (19 CFR 353.36), 
the petition alleges that imports of the 
subject merchandise from Japan are 
being, or are likely to be, sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Act, and that these imports are 
materially injuring, or are threatening to 
materially injure, a U.S. industry. The 
allegation is supported by comparisons 
of U.S. prices (developed from actual 
bids) on sales of the merchandise in the 
U.S. with Japanese home market prices 
(obtained from price quotes of Japanese 
trading firms) on sales made in Japan. 

The petition also alleges that sales in 
the home market of seamless stainless 
tubes have been made at less than the 
cost of production. This allegation is 
supported by comparisons of the 
estimated cost of production with the 





home market prices mentioned above. 
The cost of production is obtained by 
application of published Japanese raw 
material prices, estimated Japanese 
labor costs and Babcock and Wilcox 
manufacturing experiences. We have 
determined that the information 
reasonably supports this allegation. 
Therefore, as provided in section 773(b) 
of the Act, we will investigate whether 
sales of seamless stainless tubes in the 
home market have been made 4t less 
than the cost of producing that product. 


Notification to ITC 


Section 732(d) of the Act requires us 
to notify the U.S. International Trade 
Commission of this action and to 
provide it with the information we used 
to arrive at this determination. We will 
notify the ITC and make available taJt 
all nonprivileged and pimcontidantinl 
information. We will also allow the ITC 
access to all privileged and confidential 
information in our files, provided it 
confirms that it will not disclose such 
information either publicly or under an 
administrative protective order without 
the written consent of the Deputy 
Assistant Secretary for Import 
Administration. 


Preliminary Determination by ITC 


The ITC will determine by March 8, 
1982 whether there is a reasonable 
indication that imports of certain steel 
pipes and tubes from Japan are 
materially injuring, or are likely to 
materially injure, a U.S. industry. If its 
determination is negative, this 
investigation will terminate; otherwise, 
it will proceed to conclusion. 
Gary N. Horlick, 

Deputy Assistant Secretary for Import 
Administration. 

February 8, 1982. 

[FR Doc. 82-3866 Filed 2-11-82; 8:45 am] 

BILLING CODE 3510-25-M 


, 


Certain Steel Wire Nails From the 
Republic of Korea; Initiation of 
Countervailing Duty Investigation 


AGENCY: International Trade 
Administration, Commerce. 
ACTION: Initiation of Countervailing 
Duty Investigation. 


SUMMARY: On the basis of a petition 
filed in proper form with the U.S. 
Department of Commerce, we are 
initiating a countervailing duty 
investigation to determine whether 
producers, manufacturers, or exporters 
in the Republic of Korea (Korea) of 
certain steel wire nails receive benefits 
which constitute subsidies within the 
meaning of the countervailing duty law. 
We are notifying the U.S. International 


Trade Commission (“ITC’’) of this action 
so that itmay determine whether 
imports of certain steel wire nails are 
materially injuring, or threatening to 
materially injure, a U.S. industry. If this 
investigation proceeds normally, the ITC 
will make its preliminary determination 
on or before March 5, 1982, and if that 
determination is affirmative, we will 
make ours on or before April 14, 1982. 
EFFECTIVE DATE: February 12, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Richard Rimlinger or Mary Jenkins, 
Office of Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue NW., Washington, D.C. 20230, 


(202) 377-1276. 


SUPPLEMENTARY INFORMATION: 
Petition 

On January 19, 1982, we received a 
petition from counsel for Armco Inc., 
and Tree Island Steel, Inc., and from 
counsel for Atlantic Steel Co., Florida 
Wire and Nails, New York Wire Mills 
and Virginia Wire and Fabric, on behalf 
of the U.S. industry producing certain 
steel wire nails. In compliance with the 
filing requirements of § 355.26 of the 
Commerce Regulations (19 CFR 355.26), 
the petition alleges that producers, 
manufacturers, or exporters in Korea of 
certain steel wire nails (nails) receive 
subsidies within the meaning of section 
771(5) of the Tariff Act of 1930, (19 
U.S.C. 1677(5)) (the “Act’’) and that 
imports of nails are materially injuring, 
or threatening to materially injure, a 
U.S. industry. Korea is a ‘country under 
the Agreement” within the meaning of 
section 701(b) of the Act;.therefore, title 
VII of the Act applies to this 
investigation. 


Initiation of Investigation 


Under section 702(c) of the Act, we 
must determine, within 20 days after a 
petition is filed, whether a petition sets 
forth the allegations necessary for the 
initiation of a countervailing duty 
investigation and whether it contains 
information reasonably available to the 
petitioner supporting these allegations. 
We have examined the petition on 
certain steel wire nails, and we have 


~ found that it meets these requirements. 


Therefore, in accordance with section 
702(c) of the Act, we are initiating a 
countervailing duty investigation to 
determine whether manufacturers, 
producers or exporters of Korean nails 
receive benefits that constitute subsidies 
within the meaning of section 771(5) of 
the Act. If our investigation proceeds 
normally, we will make our preliminary 
determination by April 14, 1982. 
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Scope of the Investigation 


The merchandise covered by this 
investigation are nails of one piece 
construction, which are made of round 
steel wire and which are either less than 
1 inch in length and less than 0.065 inch 
in diameter, or 1 inch or more in length 
and 0.065 inch or more in diameter. Such 
nails are currently classified under items 
646.25 and 646.26 of the Tariff Schedules 
of the United States, respectively. 


Allegations of Subsidies 


The petitioners allege that Korean 
producers, manufacturers, or exporters 
of nails receive the following benefits 
from the Korean government that 
constitute subsidies: preferential 
financing, artificially high tariff rebates, 
preferential rates for utilities and 
services, tax incentives and preferential 
rates for wire rod. The petition also 
alleges that the Korean government 
provides special subsidies to qualifying 
enterprises located within the Masan 
Free Trade Zone. These alleged 
subsidies include: additional 
preferential loans and loan guarantees, 
tax exemptions, and discounted utility 
rates. 


Notification to ITC 


In accordance with section 702(d) of 
the Act, we will notify the ITC of this 
action and make available to it all 
nonprivileged and nonconfidential 
information. We will also allow the ITC 
access to all privileged and confidential 
information in our files, provided it 
confirms that it will not disclose such 
information either publicly or under any 
administrative protective order without 
the written consent of the Deputy 
Assistant Secretary for Import 
Administration. 


Preliminary Determination by ITC 


The ITC will determine by March 5, 
1982 whether there is a reasonable 
indication that imports of certain steel 
wire nails from Korea are materially 
injuring, or threatening to materially 
injure, a U.S. industry. If its 
determination is, negative, this 
investigation will terminate without 
further notice; otherwise, it will proceed 
to conclusion. 


Dated: February 8, 1982. 
Gary N. Horlick, 


Deputy Assistant Secretary for Import 
Administration. 

[FR Doc. 82-3868 Filed 2-11-82; 8:45 am] 

BILLING CODE 3510-25-M 
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Sorbitol From France; Final 
Determination of Sales at Less Than 
Fair Value 


AGENCY: International Trade 
Administration, Commerce. 

ACTION: Final Determination of Sales at 
Less Than Fair Value. 


SUMMARY: We have made a final 
determination that liquid sorbitol and 
crystalline sorbitol from France are 
being, or are likely to be, sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Tariff Act of 1930 (the “Act”). The 
weighted-average margins for liquid and 
crystalline sorbitol are 5.5 percent and 
2.9 percent of the f.o.b. value, 
respectively. We will notify the United 
States International Trade Commission 
(“ITC”) of this determination. The ITC 
will make a final determination as to 
whether imports of sorbitol from France 
are materially injuring, or threatening to 
materially injure, a U.S. industry within 
45 days of the publication of this notice. 
EFFECTIVE DATE: February 12, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Leon McNeill, Office of Investigations, 
International Trade Administration, 
Department of Commerce, Washington, 
D.C. 20230 (202-377-1273). 


SUPPLEMENTARY INFORMATION: 


Case History 


On June-15,-1981, we received a 
petition from counsel for Pfizer, Inc., of 
New York, New York. The petition 
alleged that Societe Roquette Freres of 
Lille, France was selling sorbitol in the 
United States at less than fair-value and 
that the sales were causing material 
injury to an industry in the United States 
within the meaning of section 731 of the 
Act. 

After reviewing the petition, we 
determined that there were sufficient 
grounds to initiate an antidumping 
investigation. Therefore, we notified the 
United States International Trade 
Commission (‘ITC”) of our decision and 
on July.10, 1981, we:announced the 
initiation of an antidumping 
investigation in the Federal Register (46 
FR 35716). 

On July 23, 1981, the ITC preliminarily 
found that there is a reasonable 
indication that these imports are 
materially injuring, or threatening to 
materially injure, a U.S. industry. It 
published its determination in:the 
Federal Register on August 5, 1981 (46° 
FR 39914). 

In November 30, 1981, we-published’a 
notice of preliminary determination of 
sales at less than fair value in the 
Federal Register (46 FR ‘58134};which 
stated that the Department of Commerce 


preliminarily had determined that 
sorbitol from France was being, or was 
likely to be, sold in the U.S. at less than 
fair value. The U.S. Customs Service 
was directed to suspend liquidation on 
all entries or warehouse withdrawals of 
this merchandise, and to require a cash 
deposit, bond or other security equal to 
the estimated dumping margin of 3.9 
percent of the f.o.b. value. 

On December 17, 1981, we received a 
submission from counsel for Pfizer 
alleging that certain grades of liquid 
sorbitol from France are being sold in 
the home market at less than the cost of 
production. After reviewing the 
submission, we dismissed the allegation 
on the grounds that the submission 
failed to provide sufficient source 
documentation and justification for the 
cost of production factors incorporated 
in the submitted analysis and because of 
technical deficiencies. In a subsequent 
submission, counsel for Pfizer reiterated 
their allegation of sales below cost of 
production. However, this submission 
also failed to contain the required 
information or to correct the technical 
deficiencies. Without proper source 
documentation and justification as to 
how the alleged cost of production 
figures are derived and correction of 
technical deficiencies, we do not have 
reasonable grounds to suspect there are 
sales below cost of production in the 
home market. 

On December 18, 1981, we held a 
public hearing at the Department of 
Commerce to give interested parties an 
opportunity to comment. We have 
considered all issues presented to us 
during the course of this investigation. 

We received a letter from the 
European Community (“EC”) on January 
22, 1982, asking us to reconsider our 
preliminary finding concerning the 
“import levy” and “expert restitution 
payments.” We have fully considered 
the arguments presented by the EC in 
reaching our final determination. 

On February 4, 1982, we received-a 
letter from counsel-for the respondent 
requesting an extension of time in this. 
investigation in order that we might 
consider a letter. from the French 
government expressing its similar 
concern regarding the “import levy” 
issue. Further,.respondent indicated that 
it needed additional time to prepare its 
arguments for-the-final injury 
determination by the ITC. 

On February 5; 1982, we received an 
unofficial translation of the French 
government's letter. We have 
considered.all comments received 
regarding the “importlevy” and the 
“export restitution: payments,” and we 


have determined that no additional time - 


is required to resolve the issues present 
in this investigation. 

The statement made in the 
preliminary determination that the final 
determination is due February 5, 1982 
should have read February 8, 1982 


Scope of the Investigation 


The merchandise covered by this 
investigation is sorbitol, a polyol which 
is produced by the catalytic 
hydrogenation of sugars (glucose). 
Sorbitol is currently classified under 
item 493.6820 of the Tariff Schedules of 
the United States Annotated. Sorbitol is 
commercially available in two forms: (1) 
Crystalline sorbitol, used in the 
production of sugarless gum, candy, 
groceries and pharmaceuticals; and (2) 
liquid sorbitol, used in cosmetics and 
toiletries (such as toothpaste). Roquette 
Freres further identifies each form of 
sorbitol by specific grades. The amount 
of pure sorbitol determines the grades. 
During the period of investigation, 
Roquette Freres sold to U.S. customers 
six grades of liquid sorbitol and two 
grades of crystalline sorbitol. This 
investigation covers sales made 
between January 1, 1981 and June 30, 
1981 by Societe Roquette Freres of Lille, 
France, the only known French producer 
and exporter of.the subject merchandise 
to the. U.S. 


Methodology of Fair Value comparisons 


In order to determine whether or not 
this product is-being:sold at less than 
fair value, we compared U.S. price with 
its foreign market value. We made a 
grade to grade comparison to the extent 
possible. Such a comparison was 
possible on both grades of crystalline 
sorbitol and on one of the six grades of 
liquid sorbitol. For the remaining five 
liquid grades, we compared each sale in 
the U.S. with a weighted-average foreign 
market value of all liquid grades sold in 
France other than that grade which was 
compared on a grade-to grade basis. 


US. Price - 


Roquette Freres sold sorbitol-to 
unrelated-U.S. importers through an- 
exclusive U.S. sales agentw Since the- 
price to the-unrelated customer was - 
agreed to before the sorbitol was: 
imported into the United States, we-used 
purchase price-as-defined in section 
772{b) of the Act. 

We calculated purchase price by 
using-the duty-paid, delivered price to 
the unrelated U.S. purchaser and 
deducting, where appropriate, 
transportation costs, insurance, U.S. 
Customs duty, customs brokerage fees, 
sales commissions and traffic manager 
fees. Roquette Freres claimed that an 





adjustment to purchase price for an 
“import levy refund” should be made 
under section 772(d}(1)(B) of the Act. 

Roquette Freres made a claim for this 
adjustment on the basis that an “import 
levy refund” includes an “export 
restitution payment” made to exporters 
of products that contain corn. There is 
an import tax levied by member 
countries of the European Communities 
(“EC”) on imports of corn. However, EC 
“export restitution payments” are paid 
on all exports of sorbitol outside the EC, 
regardless of whether the corn used to 
produce that sorbitol was domestic 
{from within the EC) or imported. The 
“import levy” and the “export restitution 
payments” are not directly linked to, or 
dependent upon, one another within the 
context of EC regulations. The exporters 
may receive these payments regardless 
or whether or not they imported corn 
and paid the “import levy”. It is 
irrelevant in this particular case that 
Roquette Freres could show it had paid 
an “import levy” on imported corn and 
received “export restitution payments” 
on the corn content of sorbitol, since 
Roquette Freres would have received 
the “export restitution payments” 
regardless of whether or not they had 
actually paid an “import levy”. We 
determine that the “export restitution 
payment” (Roquette Freres refers to it as 
an “import levy refund”) is not a rebate 
of an import levy imposed by the EC on 
corn which has been rebated by reason 
of the exportation of sorbitol to the 
United States. Therefore, in this case we 
have not allowed the payment as an 
adjustment to the U.S. price. 


Foreign Market Value 


To determine foreign market value we 
used home market price as defined in 
section 773(a)(1)(A) of the Act, because 
there were sufficient sales in the home 
market. We calculated home market 
price on the basis of the delivered prices 
to unrelated home market customers. 
Where appropriate, we deducted 
shipping charges, special packaging 
costs, annual quantity rebates, indirect 
sales expenses and differences in 
interest expenses resulting from the 
extension of credit. : 

Roquette Freres claimed that an 
interest expense adjustment was 
appropriate because of the longer period 
for which credit was extended on sales 
in the home market compared to U.S. 
sales. We verified the.actual interest 
expense from the extension of credit 
incurred on both home market sales and 
U.S. sales. We verified that the period 
during which credit was actually 
extended was longer in the home market 
than in the U.S., and we allowed the 


actual difference as an adjustment to the 
foreign market value. 

In calculating foreign market value, 
we made-currency conversions from 
French francs to U.S. dollars in 
accordance with 19 CFR 353.56(a)(1) 
using certified exchange rates on a daily 
or quarterly basis, depending upon the 
degree of fluctuation in the exchange 
rates. 


Specific Issues of the Investigation 


A number of issues were raised during 
the course of our investigation which 
relate to both the U.S. purchase price 
and the foreign market value. These 
issues are discussed below: 

Petitioner contended that the costs 
and expenses of maintaining Roquette 
Corporation, in New York, including any 
profits absorbed by Roquette 
Corporation on the sale of sorbitol by 
Roquette Freres should be deducted 
from the purchase price. We have not 
allowed any of the costs and expenses 
of maintaining Roquette Corporation in 
New York as an adjustment to U.S. 
price, because Roquette Corporation did 
not participate directly in the sales of 
sorbitol in the U.S. All of the costs 
associated with the U.S. sales and 
distribution were assumed by Permal 
Distribution Services or Gallard- 
Schlesinger, who were paid fees for the 
services they performed. These fees © 
were allowed as adjustments to the U.S. 
price of sorbitol. 

Petitioner claims that we did not state 
any justification for allowing quantity 
rebate adjustments to the home market 
sales price. We verified that there were 
annual quantity rebates made in the 
home market during the period of 
investigation. The rebates were based 
on the customer purchasing a certain 
quantity of sorbitol during a calendar 
year. These rebates were made in the 
form of credits which would be applied 
on purchases made during the following 
year. We allowed the quantity rebate as 
a circumstance of sale adjustment to 
foreign market value in accordance with 
§ 353.15 of the Commerce Department's 
Regulations. 

Petitioner has made an allegation that 
Roquette Freres is selling certain grades 
of liquid sorbitol in the home market at 
prices below their cost of production. 
We have dismissed the allegation on the 
grounds that petitioner's submissions 
failed to provide proper-source 
documentation and justification for the 
cost of production factors incorporated © 
in the analysis and for technical 
deficiencies. Even if we had found the 
allegation to contain reasonable grounds 
on which to base a cost of production 
investigation, we would have been _ 
unable to complete a cost of production 
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investigation within the statutory time 
that remained in this case. However, if 
an antidumping order is issued for 
sorbitol from France, and the petitioner 
provides a timely, sufficient allegation of 
sales below cost with the required 
source documentation and justification 
and correct technical specifications, the 
sales below cost of production 
allegation could be examined in the 
context of a section 751 review. 

The respondent claims that liquid and 
crystalline sorbitol should be considered 
as two products for purposes of this 
investigation. Respondent maintains 
that the two products are not 
interchangeable; they have separate 
uses, physical characteristics, 
manufacturing processes, and 
commercial value. For these reasons we 
have separated the two products and 
calculated weighted-average margins of 
sales at less than fair value for each 
product. 

Respondent has made a claim that the 
payment terms offered to customers in 
the United States should be compared to 
payment terms offered to French 
customers, rather than the actual 
payment experience of the two, to 
determine the proper adjustment for 
credit cost differences. Roquette Freres 
claims that the payment terms offered to 
French customers exceed those offered 
to U.S. customers. We allowed as an 
adjustment to foreign market value the 
actual difference in payment : 
experienced in the two markets and not 
the offered terms of payment. We found 
that the actual average difference in the 
extension of credit between sales in the 
home market and sales in the U.S. 
market.was less than that claimed. 


Verification 


In accordance with section 776(a) of 
the Act, we have verified the. 
information we used in making this final 
determination. We were granted access 
to. the books and records of Roquette 
Freres in Lille, France and of Roquette 
Corporation in New York. Roquette 
Corporation is the wholly-owned U.S. 
subsidiary of Roquette Freres. We used 
standard verification procedures, 
including on-site inspection of the 
manufacturer's operations and 
examination of accounting records and 
randomly selected documents 
containing relevant information. 


Negative Determination of Critical 
Circumstances 


On July 10, 1981, in a Federal Register 
notice of initiation, we denied 
petitioner's allegation that critical 
circumstances existed with respect to 
imports of sorbitol from France. In that 
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notice we stated that petitioner had 
failed to provide us with sufficient 
information which established a prior 
history of dumping, or that the importer 
knew or should have known that the 
exporter was selling the subject 
merchandise at less than fair value. 
Accordingly, we did not find it 
necessary to address the issue of 
massive imports over a relatively short 
period of time. 

On July 31, 1981, petitioner filed an 
amendment to its petition, which again 
sought to “establish the existence of 
critical circumstances within the 
meaning of section 733(e) of the Act 
* * * based on information not 
available at the time the original petition 
was submitted”. In our preliminary 
determination of November 30, 1981, we 
again determined that based on the facts 
presented, that there was not a 
reasonable basis to conclude that 
critical circumstances existed with 
respect to imports of sorbitol from 
France. No additional information 
regarding the issue of critical 
circumstances has been presented since 
the time of the preliminary 
determination. 


Results of Fair Value Comparisons 


We made fair value comparisons on 
approximately 97 percent of the sales of 
sorbitol from France to the United States 
during the period of investigation. For 
liquid sorbitol, the comparisons resulted 
in margins ranging from 0 percent to 29 
percent, with a weighted average margin 
of 5.5 percent. For crystalline sorbitol, 
the comparisons resulted in margins 
ranging from 0 percent to 9.8 percent, 
with a weighted-average margin of 2.9 
percent. 


Final Determination 


Based on our investigation and in 
accordance with section 735(a) of the 
Act (93 Stat. 169, 19 U.S.C. 1673d), we 
have reached a final determination that 
sorbitol from France is being, or is likely 
to be, sold at less than fair value within 
the meaning of section 731 of the Act. 
The Department of Commerce has 
provided an opportunity for interested 
parties to present written and oral views 
pursuant to section 774 of the Act, and 
all expressed views have been 
considered in making this 
. determination. 

We will notify the ITC of this 
determination, and it will make a final 
determination as to whether imports of 
sorbitol are materially injuring, or 
threatening to materially injure, a U.S. 
industry. That determination will be due 
on or before March 29, 1982. If the ITC’s 
final determination is negative, this . 
investigation will be terminated. 


However, if the ITC makes a final 
affirmative determination in this case, 
we will issue an antidumping order on 
sorbitol from France. 

In accordance with section 
735(c)(1)(A) of the Act, we are making 
available to the ITC all nonprivileged 
and nonconfidential information relating 
to this investigation. We will also allow 
the ITC access to all privileged and 
confidential information in our files, 
provided that it confirms that it will not 
disclose such information either publicly 
or under an administrative protective 
order, without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. 

In accordance with section 733(d) of 
the Act, we are directing the U.S. 
Customs Service to continue the 
suspension of liquidation of all 
unliquidated entries of this merchandise 
entered or withdrawn from warehouse 
for U.S. consumption. We are also 
directing the U.S. Customs Service to 
require a cash deposit, bond, or other 
security in the amount of 5.5 percent of 
the f.o.b. value for liquid sorbitol and 2.9 
percent of the f.0.b. value for crystalline 
sorbitol. Until further notice, this 
suspension of liquidation will remain in 
effect. 

This notice is published pursuant to 
section 735(d) of the Act (19 U.S.C. 
1673d(d)) and § 353.44, Commerce 
Regulations (19 CFR 353.44). 

Gary N. Horlick, 

Acting Assistant Secretary for Trade 
Administration. 

February 8, 1982. 

[FR Doc. 82-3867 Filed 2-11-82: 8:45 am] 
BILLING CODE 3510.25.14 


National Telecommunications and 
Information Administration 


Senior Executive Service Performance 
Appraisal System 


Susan G. Stuebing, Deputy Assistant 
Secretary, has been designated as 
Chairperson of the National 
Telecommunications and Information 
Administration Performance Review 
Board. This is in accordance with the 
Senior Executive Service Performance 
Appraisal System. 

Jo Ann Sondey-Hersh, 

Executive Secretary, National 
Telecommunications and Information 
Administration, Performance Appraisal 
System. 

[FR Doc. 82-3864 Filed 2-11-82; 8:45 am} 

BILLING CODE 2510-60-m 


DEPARTMENT OF DEFENSE 
Corps of Engineers, Department of the 
Army ; 


Intent To Prepare a Draft 
Environmental impact Statement 
(DEIS) for Possible Deepening of the 
Entrance Channel at the Mouth of the 
Columbia River, Oregon and 
Washington 


AGENCY: U.S. Army Corps of Engineers, 
DoD. 


ACTION: Notice of Intent to Prepare a 
DEIS. 

The Portland District, Corps of 
Engineers is currently studying the 
feasibility of deepening the entrance 
channel at the mouth of the Columbia 
River. The existing entrance channel is 
2,640 feet wide, 48 feet deep and 5 miles 
long. 

The following alternative plans are 
being considered: 

1. Increase the depth of the existing 
channel. 

2. Narrow the channel to a 2,000-foot 
width and increase the depth. 

3. Increase the depth of the northern 
2,000-foot width and maintain the 
remaining 640 feet of channel width at 
the existing 48-foot depth. 

4. Improve forecasting of bar 
conditions. 

5. No action. 

In regard to the increased depth 
associated with alternative plans 1, 2, 
and 3, various depths in the mid-50's 
range are being studied. 

The scoping process will formally 
commence in February 1982, with the 
publication of a public notice containing 
a draft outline of alternative plans and 
potential effects which will be discussed 
in the DEIS. Federal, State, and local 
agencies, Indian tribes, interested 
organizations, and individuals will be 
requested to comment on the draft 
outline and to identify significant issues 
relating to the preferred plan. Scoping 
meetings will be held if necessary for 
public participation in the preparation of 
the EIS. The DEIS is scheduled for 
agency and public review and comment 
in September 1982. The final EIS is 
tentatively scheduled for publication in 
the spring of 1983. 


appress: If you have any further 
questions, please contact Nandranie 
Tuck, (503) 221-6438 {FTS 423-6438), 
U.S. Army Corps of Engineers, Natural 
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Resources Section, P.O. Box 2946, 
Portland, Oregon 97208. 

John O. Roach II, 

Army Liaison Officer With the Federal 
Register. 

[FR Doc. 82-3876 Filed 2-11-82; 8:45 am] 

BILLING CODE 3710-AR-M 


Department of the Army 


Army Science Board; Closed Meeting. 


In accordance with Section 10(a)(2) of 
the Federal Advisory committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 

Name of the Committee: Army 
Science Board (ASB). 

Date of Meeting: March 9, 1982. 

Time: 0830-1700 hours (Closed). 

Place: The Pentagon, Room 1A1071, 
Washington, D.C. 

Proposed Agenda: The Army Science 
Board Ad Hoc Subgroup on Air Defense 
will meet to present and receive 
classified briefings and to hold 
classified discussions of progress to date 
on this study effort which will 
contribute to the final report. This 
meeting will be closed to the public in 
accordance with section 552b{c) of Title 
5, U.S.C., specifically subparagraph (1) 
thereof, and Title 5, U.S.C. App. 1, 
subsection 10(d). The classified and non- 
classified matters to be discussed are so 
inextricably interwined so as to 
preclude opening any portion of the 
meeting. The ASB Administrative 
Officer, Helen M. Bowen, may be 
contacted for further information at 
(202) 695-3039 or 697-9703. 

Maria P. Galvan, 

Acting Administrative Officer. 
[FR Doc. 82-3793 Filed 2-11-82; 8:45 am] 
BILLING CODE 3710-08-M 


Army Science Board; Closed Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 

Name of the Committee: Army 
Science Board (ASB) 

Date of Meeting: March 12, 1982 

Time: 0830-1700 hours (Closed) 

Place: The Pentagon, Room 2E687A, 
Washington, D.C. 

Proposed Agenda: The Army Science 
Board Ad Hoc Subgroup conducting a 
study on Ballistic Missile Defense will 
meet to receive classified briefings, 
present progress briefings, and hold 
discussions. The Terms of Reference 
address the following issues: (1) What 
elements and sub-elements of the BMD 
Program should receive increased 
emphasis, be reduced in scope, or be 


eliminated altogether? (2) At what level 
should the technology base efforts be 
maintained? (3) What are the items, sub- 
systems, or systems that could and 
should be given high visibility 
demonstrations prior to the 1983 
decision date; particularly, early in that 
time period? (4) What research efforts 
should be consolidated and focused 
toward a pricipal goal? 

This meeting will be closed to the 
public in accordance with section 
552b(c) of Title 5, U.S.C., specifically 
subparagraph (1) thereof, and Title 5, 
U.S.C. App. 1, subsection 10(d). The 
classified and non-classified matters to 
be discussed are so inextricably 
intertwined so as to preclude opening 
any portion of the meeting. The ASB 
Administrative Officer, Helen M. 
Bowen, may be contacted for further 
information at (202) 697-9703 or 695- 
3039. 

Maria P. Galvan, 

Acting Administrative Officer. 
[FR Doc. 82-3796 Filed 2-11-82; 8:45 am] 
BILLING CODE 3710-08-M 


Office of the Secretary 


Privacy Act of 1974; Deletions of 
Systems 


AGENCY: Office of the Secretary, DOD. 
ACTION: Deletions of systems notices. 


SUMMARY: The Office of the Secretary of 
Defense proposes to delete the notices 
for systems of records: DCOMP MSO01, 
“Training Records’; DCOMP MS02, 
“Personnes Leave Schedule”; DCOMP 
MS03, “Personnel Records”; DCOMP 
MS605, “Request for Overtime 
Authorization”; DCOMP MS06, “Civilian 
Pay Time and Attendence Report”; and 
DCOMP MSO7, “Classified Container 
Custodian Data, SD 411.” It has been 
determined that data contained in these 
systems is sufficiently covered by the 
OPM/GOVT-1 system notice and ODS/ 
WHS personnel related system notices. 
DATES: These delections shall be 
effective March 15, 1982. 

ADDRESS: Send any comments to the 
System Managers identified in the 
system notices (44 FR 74088) December 
17, 1979. 

FOR FURTHER INFORMATION CONTACT: . 
Norma Cook, Privacy Act Officer, 
ODASD{(A), Room 5C315, Pentagon, 
Washington, D.C. 20301. Telephone: 
(202) 695-0970. 

SUPPLEMENTARY INFORMATION: The 
Office of the Secretary of Defense (OSD) 
systems notices for records systems 
subject to the Privacy Act of 1974 (5 
U.S.C. 552a) Pub. L. 93-579 were 
published in the Federal Register. 
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FR Doc. 82-674 (47 FR 2544) January 
18, 1982. 
M. S. Healy, 


OSD Federal Register Liaison Officer, 
Department of Defense. 


February 8, 1982. 


Deletions 
DCOMP MS01 


SYSTEM NAME: 
Training Records. 


DCOMP MS02 


SYSTEM NAME: 
Personnel Leave Schedule. 


DCOMP MS03 


SYSTEM NAME: 
Personnel Records. 


DCOMP MS05 


SYSTEM NAME: 
Request for Overtime Authorization. 


DCOMP MS06 


SYSTEM NAME: 
Civilian Pay Time and Attendance 
Report. 


DCOMP MS07 


SYSTEM NAME: 

Classified Container Custodian Data, 
SD 411. 

Reason: Data contained in these 
systems is sufficiently covered by OPM/ 
GOVT-1 system notice and OSD/WHS 
personnel related system notices. 


[FR Doc. 82-3758 Filed 2-11-82; 8:45 am] 
BILLING CODE 3810-01-M 


DEPARTMENT OF ENERGY 
Economic Regulatory Administration 


Energy Services, Inc.; Proposed 
Consent Order 


AGENCY: Economic Regulatory 
Administration, DOE. 


ACTION: Notice of proposed Consent 
Order and opportunity for comment. 


SUMMARY: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces a proposed 
Consent Order with Energy Services, 
Inc. and provides an opportunity for 
public comment on the proposed 
Consent Order. 

DATE: Comments by: March 15, 1982. 
Appress: Send comments to: David H. 
Jackson, Director, Kansas City Office, 
Economic Regulatory Administration, 
324 East 11th Street, Kansas City, 
Missouri 64106-2466. 
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FOR FURTHER INFORMATION CONTACT: 
David H. Jackson, Director, Kansas City 
Office, Economic Regulatory 
Administration, 324 East 11th Street, 
Kansas City, Missouri 64106-2466, (816) 
374-2092. 

Copies of the Consent Order may be 
obtained free of charge by writing or 
calling this office. 


SUPPLEMENTARY INFORMATION: On 
September 21, 1981, the ERA executed a 
proposed Consent Order with Energy 
Services, Inc. of Tulsa, Oklahoma. 
Under 10 CFR 205.199](b), a proposed 
Consent Order which involves a sum of 
$500,000 or more, excluding interest and 
penalties, becomes effective no sooner 
than thirty days after publication of a 
notice in the Federal Register requesting 
comments concerning the proposed 
Consent Order. Although the ERA has 
signed and tentatively accepted the 
proposed Consent Order, the ERA may, 
after consideration of the comments it 
receives, withdraw its acceptance and, 
if appropriate, attempt to negotiate a 
modification of the Consent Order or 
issue the Consent Order as signed. 


I. The Consent Order 


Energy Services, Inc., with its home 
office located in Tulsa, Oklahoma, is a 
firm engaged in the sale of domestic 


crude oil, and was subject to the 
Mandatory Petroleum Price and 
Allocation Regulations at 10 CFR Parts 
210, 211, 212 during the period covered 
by this Consent Order (June 1, 1979 
through January 28, 1981). To resolve 
certain potential civil liability arising 
out of the Mandatory Petroleum Price 
and Allocation Regulations and related 
regulations, 10 CFR Parts 205, 210, 211, 
212, in connection with Energy Services’ 
transactions involving crude oil sales 
during the period June 1, 1979 through 
January 28, 1981, the ERA and Energy 
Services entered into a Consent Order 
the significant terms of which are as 
follows: 

A. The ERA alleges that, during the 
period covered by this Consent Order, 
Energy Services sold crude oil in excess 
of the maximum allowable ceiling prices 
in violation of 10 CFR 212.74 and 212.79. 

B. Specifically, the ERA alleges that 
during the period June 1, 1979 through 
January 28, 1981, Energy Services sold : 
crude oil produced from various 
properties which it operates as newly 
discovered crude oil when such crude 
oil was not so qualified under the 
provisions of 10 CFR 212.79. 

C. The provisions of 10 CFR 205.199], 
including those regarding the 
publication of this Notice, are applicable 
to the Consent Order. 


II. Refunds 


Under this Consent Order Energy 
Services, Inc. will pay the sum of 
$750,000, which includes interest, to the 
DOE within thirty (30) days after the 
effective date of this Consent Order. The 
ERA will determine the ultimate 
disposition of these funds. Upon full 
satisfaction of the terms and conditions 
of this Consent Order by Energy 
Services, the DOE releases Energy 
Services from any civil claims that the 
DOE may have arising out of the 
specified transactions during the 
settlement period. 


III. Submission of Written Comments 


Interested persons are invited to 
submit written comments concerning 
this Consent Order to the address given 
above. Comments should be identified 
on the outside of the envelope and on 
the documents submitted with the 
designation, “Comments on Energy 
Services, Inc. Consent Order.” The ERA 
will consider all comments it receives 
by 4:30 p.m., local time March 15, 1982. 
Any information or data considered 
confidential by the person submitting it 
must be identified in accordance with 


. the procedures in 10 CFR 205.9(f). 


Issued in Washington, D.C. on the 5th day 
of February 1982. 
Milton C. Lorenz, 
Special Counsel, Economic Regulatory 
Administration. 
[FR Doc. 82-3739 Filed 2-11-82; 8:45 am} 
BILLING CODE 6450-01-M 


Robinson Energy Corp.; Proposed 
Consent Order 


AGENCY: Economic Regulatory 
Administration, DOE. 


ACTION: Notice of proposed Consent 


Order and opportunity for comment. 


SUMMARY: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces a proposed 
Consent Order with Robinson Energy 
Corporation and provides an 
opportunity for public comment on the 
proposed Consent Order. 


DATE: Comments by: March 15, 1982. 


ADDRESS: Send comments to: David H. 
Jackson, Director, Kansas City Office, 
Economic Regulatory Administration, 
324 East 11th Street, Kansas City, 
Missouri 64106-2466. 


FOR FURTHER INFORMATION CONTACT: 
David H. Jackson, Director, Kansas City 
Office, Economic Regulatory 
Administration, 324 East 11th Street, 
Kansas City, Missouri 64106-2466, (816) 
374-2092 


Copies of the Consent Order may be © 
obtained free of charge by writing or 
calling this office. ; 


SUPPLEMENTARY INFORMATION: On 
December 11, 1981, the ERA executed a 
proposed Consent Order with Robinson 
Energy Corporation of Okemas, 
Michigan. Under 10 CFR 205.199](b), a 
proposed Consent Order which involves 
a sum of $500,000 or more, excluding 
interest and penalties, becomes effective 
no sooner than thirty days after 
publication of a notice in the Federal 
Register requesting comments 
concerning the proposed Consent Order. 
Although the ERA has signed and 
tentatively accepted the proposed 
Consent Order, the ERA may, after 
consideration of the comments it 
receives, withdraw its acceptance and, 
if appropriate, attempt to negotiate a 
modification of the Consent Order or 
issue the Consent Order as signed. 


I. The Consent Order 


Robinson Energy Corporation, with its 
home office located in Okemos, 
Michigan, is a firm engaged in the 
production and sale of domestic crude 
oil, and was subject to the Mandatory 
Petroleum Price and Allocation 
Regulations at 10 CFR Parts 210, 211, 212 
during the period covered by this 
Consent Order (June 1, 1979 through 
January 28, 1981). To resolve certain 
potential civil liability arising out of the 
mandatory Petroleum Price and 
Allocation Regulations and related 
regulations, 10 CFR Parts 205, 210, 211, 
212, in connection with Robinson's 
transactions involving crude oil sales 
during the period June 1, 1979 through 
January 28, 1981, the ERA and Robinson 
entered into a Consent Order, the 
significant terms of which are as 
follows: 

A. Robinson preduces and sells 
domestic crude petroleum. Robinson is a 
“producer” as that term was defined in 
the Mandatory petroleum Price 
Regulatons at 10 CFR 212.31, and was 
subject to the price regulations presently 
codified at 10 CFR Part 212, Subpart D. 

B. Robinson operates the Hayden 
property, which was certified as a newly 
discovered crude oil producing property. 
As there was crude oil production from 
this property in calendar year 1978, the 
crude oil produced should have been 
certified as upper tier crude oil. The 
ERA believes that during the period 
covered by this Consent Order crude oil 
produced from the subject well was sold 
at prices in excess of the applicable 
ceiling prices, in violation of 10 CFR 
212.74. 

C. Robinson has discussed settlement 
with ERA officials. The ERA and 
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Robinson disagree in several respects 
concerning the proper application of the 
relevant federal statutes and regulations 
to Robinson's pricing of crude petroleum 
during the audit period. Both Robinson 
and the ERA believe that their 
respective positions concerning the 
alleged civil liability would be sustained 
if litigated. However, Robinson desires 
to settle all civil disputes with the ERA 
concerning the specified transactions 
which occurred during the period 
covered by this Consent Order, rather 
than incur the expense and 
inconvenience of litigation. Similarly, 
the ERA believes it is in the best 
interests of the general public and the 
U.S. Government to conclude the 
compliance proceding now by means of 
this Consent Order. 

D. The provisions of 10 CFR 205.199], 
including those regarding the 
publication of this Notice, are applicable 
to the Consent Order. 


II. Refunds 


Under this Consent Order, Robinson 
will pay the sum of $601,000 which 
includes interest, to the DOE within 
twenty-four (24) months of the effective 
date of this Consent Order. The ERA 
will determine the ultimate disposition 


of these funds. Upon full satisfaction of 
the terms and conditions of this Consent 
Order by Robinson, the DOE releases 
Robinson from any civil claims that the 
DOE may have arising out of the 
specified transactions during the period 
covered by this Consent Order. 


III. Submission of Written Comments 


Interested persons are invited to 
submit written comments concerning 
this Consent Order to the address given 
above. Comments should be identified 
on the outside of the envelope and on 
the documents submitted with the 
designation, “Comments on’Robinson 
Energy Corporation Consent Order.” 
The ERA will consider all comments it 
receives by 4:30 p.m., local time March 
15, 1982. Any information or data 
considered confidential by the person 
submitting it must be identified in 
accordance with the procedures in 10 
CFR 205.9(f). 

Issued in Washington, D.C. on the 5th day 
of February, 1982. 

Milton C. Lorenz, 


Special Counsel, Economic Regulatory 
Administration. 

|FR Doc. 82-3740 Filed 2-11-82; 8:45 am] 

BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Project No. 5772-001] 


City of Augusta, Georgia; Application 
for Preliminary Permit - 
February 8, 1982 

Take notice that City of Augusta, 
Georgia (Applicant) filed on January 18, 
1982 an application for preliminary 
permit [pursuant to the Federal Power 
Act, 16 U.S.C. 791(a)-825(r)] for Project 
No. 5772-001 to be known as the 
Augusta Canal Project located on 
Savannah River and the Augusta Canal 
in Columbia and Richmond Counties, 
Georgia. The application is on file with 
the Commission and is available for 
public inspection. Correspondence with 
the Applicant should be directed to: Mr. 
James B. Messerly, Commissioner of 
Public Works, City of Augusta, 701 
Municipal Building, Augusta, Georgia 
30902. 

Project Description—The proposed 
project would consist of: 1) an existing 
1,666-foot long and 11.5-foot high 
diversion dam; 2) an existing four mile 
section of the Augusta Canal; 3) a 
proposed powerhouse with an installed 
generating capacity of 9,280 kW; 4) a 
proposed 3,600-foot long transmission 
line; and 5) appurtenant facilities. The 
Applicant estimates the average annual 
energy output to be 75,792 MWh. 

Purpose Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months. During this time the significant 
legal, institutional, engineering, 
environmental, marketing, economic and 
financial aspects of the project will be 
defined, investigated, and assessed to 
support an investment decision. The 
report of the proposed study will 
address whether or not a commitment to 
implementation is warranted, and if the 
findings are positive, the Applicant 
intends to submit a license application. 
The Applicant's estimated total cost for 
performing these studies is $50,000. 

Competing Applications—Anyone 
desiring to file a competing application 
for preliminary permit must submit to 
the Commission, on or before May 17, 
1982, the competing application itself 
[see 18 CFR 4.30 et. seq. (1981)]. A notice 
of intent to file a competing application 
for preliminary permit will not be 
accepted for filing. 

The Commission will accept 
applications for license or exemption 
from licensing, or a notice of intent to. 

submit such an application in response 
to this notice. A notice of intent to file 
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an application for license or exemption 
must be submitted to the Commission on 
or before April 16, 1982, and should 
specify the type of application 
forthcoming. Applications for licensing 
or exemption from licensing must be 
filled in accordance with the 
Commission's regulations [see: 18 CFR 
4.30 et. seq. or 4.101 et. seq. (1981), as 
appropriate]. 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 


, Applicant.) If an agency does not file 


comments within the time set below, it 
will be presumed to have no comments. 
Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 


' only those who file a petition to 


intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests or petitions to intervene must 
be received on or before April 16, 1982. 
Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
project Number of this notice. Any of the 
above named documents must be filed 
by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., Room 208 
RB, at the above address. A copy of any 
notice of intent, competing application, 
or petition to intervene must also be 
served upon each representative of the 
Applicant specified in the first 
paragraph of this notice. 
Kenneth F, Plumb, 
Secretary. 
[FR Doc. 8~3824 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 
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[Docket No. ER82-273-000] 


Cliffs Electric Service Co.; Filing 


February 9, 1982. 

The filing Company submits the 
following: 

Take notice that on February 2, 1982, 
Cliffs Electric Service Company 
(CESCO) filed a letter agreement 
providing for thesale of short. term 
power to Upper Peninsula Power 
Company for the period January 1 
through March 31, 1982. The rate is 0.77/ 
kw and 110% of out-of-pocket costs. 

CESCO requests waiver of the 
Commission’s notice requirements to 
allow for an effective date of January 1, 
1982. 

Any.person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before March 1, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve-to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 82-3805 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER82-275-000] 


Commonwealth Edison Co.; Proposed 
Tariff Change 


February 9, 1982. 

The filing Company submits the 
following: 

Take notice that Commonwealth 
Edison Company, (Commonwealth) on 
February 2, 1982, tendered for filing 
proposed changes in its FERC Electric . 
Tariff. The proposed changes revise the 
Electric Service Contract between 
Commonwealth and the City of 
Naperville, Illinois, to provide for a 
temporary point of electric supply to the 
City of Naperville by Commonwealth. 

Commonwealth requests an effective 
date of October 30, 1981, and therefore 
requests waiver of the Commission's 
notice requirements. : 

Copies of the filing has been served 
upon the City of Naperville, Illinois. 

Any person desiring to be heard or to 
protest said filing should file a petition 


to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before March 1, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3806 Filed 2-11-82; 8:45 am] 

BILLING CODE. 6717-01-M 


[Docket No. ER82-265-000] 


Connecticut Light & Power Co.; Filing 


February 9, 1982. 

The filing Company submits the 
following: 

Take notice that on February 1, 1982, 
the Connecticut Light and Power 
Company (CL&P) tendered for filing a 
proposed rate schedule pertaining to a 
Northfield Mountain Purchase 
Agreement between CL&P, the Hartford 
Electric Light Company (HELCO), 
Western Massachusetts Electric 
Company (WMECO) {the NU 
Companies) and the Braintree Electric 
Light Department (the Department) 
dated as of November 1, 1981. 

CL&P states that the Purchase 
Agreement provides for a sale to the 
Department of a specified percentage of 
capacity and related pondage from the 
NU Companies’ Northfield Mountain 
Pumped Storage Hydro Electric Project 
(Project) together with related 
transmission service during the period 
November 1, 1981 through April 30, 1982. 

CL&P states that late receipt of the 
Department's request for service 
together with delays experienced in 
arriving at the final contractual language 
prevented the development and 
execution of the Purchase Agreement 
until a date which prevented the filing of 
this rate schedule in a timely manner. 

CL&P requests that the Commission 
waive its notice requirements and 
permit the rate schedule to become 
effective on November 1, 1981. 

CL&P states that the capacity charge 
rate for the Project is a rate determined 
on a cost-of-service basis for the entire 
Project. The monthly transmission 
charge is equal to one-twelfth of the 
average annual cost of transmission 


service on the NU Companies’ 
transmission system determined in 
accordance with Schedule B to the 
Purchase Agreement, multiplied by. the 
number of kilowatts of winter capability 
which the Department is entitled to 
receive during each month. The station 
service charge is equal to the average 
cost of oil-fired generation on the system 
of the NU Companies for the prior 
month, multiplied by the Department's 
share of the Project's station service 
energy requirements. 

CL&P staies that the services to be 
provided under the Purchase Agreement 
are not similar to services provided by 
the NU Companies relating to a sale of 
capacity from the Project pursuant to 
any other rate schedule. CL&P further 
states that the associated transmission 
service is calculated on a rate similar to 
a rate determined pursuant to a 
Transmission Service Agreement 
between the NU Companies and the 
Connecticut Municipal Electric Energy 
Cooperative (Rate Schedule FERC Nos. 
CL&P 217, HELCO 229, and WMECO 
180). 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with $§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before February 26, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3826 Filed 2-11-82: 8:45 am] 
BILLING CODE 6717-01-41 


[Project No. 5800-000) 


Crown Zellerbach Corp.; Application 
for Exemption From Licensing of a 
Small Hydroelectric Project of 5 
Megawatts or Less 
February 9, 1982. 
Take notice that Crown Zellerbach 
Corporation filed with the Federal 
Energy Regulatory Commission on 
December 21, 1981, an application for 
exemption for its Carthage Mill Project 
No. 5800 from all or part of Part I of the 
Federal Power Act pursuant to 18 CFR 
Part 4 subpart K (1980) implementing in 





part section 408 of the Energy Security 
Act of 1980.' The proposed project 
would be located on the Black River in 
Jefferson County, New York. 
Correspondence with the Applicant 
should be directed to: Mr. Peter R. Kohn, 
Crown Zellerbach Corporation, One 
Bush Street, Suite 1606, San Francisco, 
California 94104. 

Project Description—The run-of-the- 
river project would consist of: (1) An 
existing concrete, buttress-type dam, 
1,260 feet long and varying in height 
from 1.5 to 18 feet; (2) an impoundment 
with a surface area of 13 acres and a net 
storage of 53 acre-feet at elevation 702 
feet m.s.1.; (3) refurbished head gates; (4) 
a new 54- by 78-foot powerhouse 
containing two new 2.25-MW units to 
operate under a head of 20.7 feet; (5) a 
new tailrace and tailrace gates; (6) short, 
indoor transmission facilities; and (7) 
appurtenant facilities. 

The average annual generation of 25 
GWh would be used by the Applicant’s 
existing mill facilities. . 

Purpose of Exemption—An 
exemption, if issued, gives the Exemptee 
priority of control, development, and 
operation of the project under the terms 
of the exemption from licensing, and 
protects the Exemptee from permit or 
license applicants that would seek to 
take or develop the project. 

Agency Comments—Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications—Any 
qualified license applicant desiring to 
file a competing application must submit 
to the Commission, on or before Apri! 1, 
1982, either a competing license 
application that proposes to develop at 
least 7.5 megawatts in that project, or a 
notice of intent to file such a license 
application. Submission of a timely 
notice of intent allows an interested 
person to file the competing license 
application no later than July 29, 1982. 
Applications for a preliminary permit 
will not be:accepted. A notice of intent 


Pub. Law 96-294; 94 Stat. 611. Section 408 of the 
ESA amends inter alia, Sections 405 and 408 of the 
Public Utility Regulatory Policies Act of 1978 (16 
U.S.C. 2705 and 2708). 


must conform with the requirements of 
18 CFR 4.33(b) and (c) (1980). A 
competing license application must 
conform with the requirements of 18 
CFR 4.33(a) and (d) (1980). 

Comments, Protests, or Petitions To 
Intervene—Anyone desiring to be heard 
or to make any protests about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure, 18 CFR 1.8 or 1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in § 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission's 
Rules. Any comments, protest, or 
petition to intervene must be received 
on or before April 1, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 


‘ copies required by the Commission's 


regulations-to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A 
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 82-3827 Filed 2-11-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. ER82-264-000] 


Dayton Power & Light Co.; Filing 


February 9, 1982. 

The filing Company submits the 
following: 

Take notice that on February 1, 1982, 
The Dayton Power and Light Company 
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(DP&L) tendered for filing an executed 
Service Agreement For Partial 
Requirements And/Or Transmission 
Wheeling Service To Municipalities For 
Resale (Service Agreement) between 
DP&L and the City of Celina, Ohio. 

The proposed Service Agreement 
permits the City of Celina to receive 
partial requirements and transmission 
wheeling service from DP&L under its 
FERC Electric Tariff, Original Volume 
No. 2. The previous service agreement 
between DP&L and the City of Celina, 
under which the City of Celina received 
service pursuant to DP&L’s FERC 
Electric Tariff Original Volume No. 1, is 
superseded. 

DP&L requests the Commission waive 
its notice and filing requirements and 
permit the proposed Service Agreement 
to become effective March 1, 1982. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE, Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before February 26, 


_ 1982. Protests will be considered by the 


Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3807 Filed 2-11-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket Nos. ER81-353-000, ER81-354-000, 
ER81-380-000, ER81-38 1-000 and ER81- 
586-000] 


Dayton Power & Light Co.; Refund 


February 9, 1982 

The filing Company submits the 
following: 

Take notice that on February 2, 1982, 
Dayton Power and Light Company filed 
a refund report pursuant to the 
Commission’s letter order issued 
January 18, 1982. 

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE, Washington, D.C. 20426, on or 
before February 26, 1982. Comments will 
be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file - 
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with the Commission and and are 
available for public inspection. 
Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3808 Filed 2-11-62; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. ER82-267-000) 


Eastern Edison Co.; Filing 


February 9, 1982. 

The filing Company submits the 
following: 

Take notice that on February 1, 1982, 
Eastern Edison Company (Eastern) 
tendered for filed an amendment dated 
October 31, 1981 to its subtransmission 
agreement with The Narragensett 
Electric Company for subtransmission of 
23 kV of electric power to Tiverton, 
Rhode Island. The amendment 
substitutes New England Power 
Company for Narragensett as the 
contracting party under the 
subtransmission agreement. 

Eastern requests waiver of the 
Commission’s notice requirements to 
allow an effective date of November 1, 
1981. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's rules of 
practice and procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before February 26, 
1982. Protects will be considered. by the 
Commission in determining the 
appropriate action to be taken,.but will 
not serve to make protestants-parties to 
the proceeding. Any person wishing to. 

.become a party must file a petition to 
intervene. Copies of this-filing are:omfile 
with the Commission and are available 
for public inspection... 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3809 Filed 2-11-82; 8:45 am} 
BILLING CODE 6717-01-M. 


[Docket No. ER82-266-000] 


El Paso Electric Co:; Filing 


February 9, 1982. 

The filing Company submits:the 
following. 

Take notice that on February 1, 1982, 
E] Paso Electric Company (El! Paso} 
tendered for filing an initial rate 
schedule pursuant to an “Agreement for 
the Purchase.and Sale of Electric Energy 
Between E]! Paso Electric Company and 
‘Texas-New Mexico Power Company” 


dated December 8, 1981 (Agreement). El 
Paso states that this Agreement 
provides for the firm sale of electric 
power by El Paso to Texas-New Mexico 
Power Company (TNP) beginning 
January 1, 1982, and shall continue until 
July 1, 2010. El Paso states this 
Agreement supersedes an earlier 
agreement filed between the parties in 
Docket No. ER82-152-000. 

E] Paso requests that the Agreement 
become effective as of the effective date 
of the superseded agreement. 

According to El Paso copies of this 
filing have been served upon the Public 
Utility Commission of Texas, the New 
Mexico Public Service Commission, and 
TNP. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE. Washington, 
D.C. 20426, in accordance with $§ 1.8 
and 1:10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before February 26, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3810 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M. 


[Docket No. ES82-35-000] 


El Paso Electric Co.; Application 


February 8, 1982. 


Take notice that on February 2, 1982, 
El Paso Electric Company (Applicant) 
filed an application with the Federal 
Energy Regulatory Commission seeking 
authority, pursuant to Section 204 of the 
Federal Power Act to issue $1,500,000 
shares of Common Stock,.no par value 
(New Commen Stock), pursuant to a 
Divided Reinvestment and Stock 
Purchase Plan. 

Any person desiring to be heard or to 
make any protest with referance to the 
said application should on or before 
February 22, 1982, file with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington;:. 
D.C. 20426, petitions or protests in 
accordance with the requirements of the 
Commission's Rules of Practice:and 
Procedure {18 CFR 1.8 or 1.10). Copies of 
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this filing are on file at the Commission 
and are available for public inspection. 
Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3839 Filed 2-11-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. ER82-272-000] 


Florida Power & Light Co.; Filing 
February 8, 1982. 

The filing Company submits the 
following: 

Take notice that Florida Power & Light 
Company (FP&L) on February 2, 1982, 
tendered for filing documents entitled 
“Exhibit I to Service Agreement For 
Interchange Transmission Service 
Implementing Specific Transactions 
Under Service Schedule A (Emergency 
Service), B (Short Term Firm Service), C 
(Economy Interchange Service) and D 
(Firm Service of Contracts for 

Interchange Service).” This filing is 
proposed to amend FERC Electric Tariff 
Original Volume II (Sheets Nos. 1-19). 

FP&L states that under the Exhibit I 
FP&L will transmit power and energy for 
Sebring Utilities Commission (Sebring) 
as is required by Sebring in the 
implementation of its interchange 
agreement with Fort Pierce Utilities 
Authority. 

FP&L requests that: waiver of the 
Commission’s notice requirements, and 
there requests that the Exhibit be made 
effective immediately. 

Copies of the filing were served on 
Sebring Utilities Commission. 

Any person desiring ’to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825. 
North Capitol Street, NE, Washington; 
D.C. 20426,.in accordance with Sections 
1.8 and 1.10-of the Commission's Rules: 
of Practice and Procedure (18 CFR 1:8, 
1.10). All-such petitions:or protests 
should be filed on or before March 1; 
1982:'Protests:will be considered by the 
Commission in determining-the 
appropriate action to be:taken, but will 
not serve to-make:protestants parties to 
the proceeding: Any person wishing to 
become a party must file ‘a petition to 
intervene: Copies of this filing are on file 
with the Commission and are-available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3814 Filed 2-11-82; 8:45 am] 
BILLING CODE. 6717-01-" 
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[Project No. 5823-000] 


Grisdale Hill-Co.; Application for 
Preliminary Permit 


February 9, 1982. 

Take notice that Grisdale Hill 
Company (Applicant) filed on December 
28, 1981, an application for preliminary 
permit [pursuant to the Federal Power 

* Act, 16 U.S.C. 791(a)-825(r)] for Project 
No. 5823 to be known as the Boulder 
Creek Hydroelectric Water power 
Project located on Boulder Creek within 
Willamette National Forest in Lane 
County, Oregon. The application is on 
file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Ms. Marilyn 
Tebor Shaw, Esquire, Suite 1100, 1333 
New Hampshire Ave., NW., 
Washington, D.C. 20036. 

Project Description—The proposed 
project would consist of: (1) a 10-foot 
high, 40-foot long diversion dam; (2) a 4- 
foot diameter, 6,200-foot long conduit; (3) 
a 3-foot diameter, 2,200-foot long 
penstock; (4) a powerhouse to contain a 
signle generating unit with a rated 
capacity of 4,900 kw, operating under a 
head of 1,040 feet; (5) a tailrace 
discharging into Boulder Creek; (6) a 
switchyard; and (7) a 12.5-kV 
transmission line connecting the 
powerhouse with an existing line. The 
estimated average annual energy 
production is 23.6 million kWh. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
Applicant seeks a preliminary permit for 
a period of 24 months, during which it 
would conduct engineering, 
environmental and economic feasibility 
studies and prepare an application for 
an FERC license. No new roads will be 
needed to carry out these studies. The 
estimated cost for conducting these 

- studies and preparing an application for 

an FERC license is $125,000. ‘ 

Competing Applications—Anyone 
desiring to file a competing application 
for preliminary permit must submit to 
the Commission, on or before April 21, 
1982, the competing application itself, or 
a notice of intent to file such an 
application [see: 18 CFR 4.30 et seq. 
(1981); and Docket No. RM81-15, issued 
October 29, 1981, 46 FR 55245, November 
9, 1981.] 

The Commission will accept 
applications for license or exemption 
from licensing, or a notice of intent to 
submit such an application in response 
to this notice. A notice of intent to file 
an application for license or exemption 
must be submitted to the Commission on 
or before April 21, 1982, and should 


specify the type of application 
forthcoming. Any application for license 
or exemption from licensing must be 
filed in accordance with the 
Commission’s regulations [see: 18 CFR 
4.30 et seq. or 4.101 et seq. (1981), as 
appropriate]. 

Submission of a timely notice of intent 
to file an application for preliminary 
permit, allows an interested person to 
file an acceptable competing application 
for preliminary permit no later than June 
21, 1982. 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest,.or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In-determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before April 21, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION” 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 


‘ Project Number of this notice. Any of 


the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A 
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F, Plumb, 

Secretary. 

[FR Doc. 82-3828 Filed 2-11-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Project No. 5719-000] 


Hydro Management, Inc.; Application 
for Preliminary Permit 


February 8, 1982. 

Take notice that Hydro Management, 
Inc. (Applicant) filed on December 4, 
1981 an application for preliminary 
permit [pursuant to the Federal Power 
Act, 16 U.S.C. 791(a)-825(r)} for Project 
No. 5719 to be known as the Bond Creek 
Water Power Project located on Bond 
Creek, near Polson, within the lands of 
the Flathead National Forest in Lake 
County, Montana. The application is on 
file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Mr. W. H. 
Edelman III, President, Hydro 
Management Inc., Route 1, Box 169, 
Ronan, Montana 59864. 

Project Description—The project 
would consist of: (1) A 3-foot high, 18- 
foot long diversion structure; (2) a 
10,000-foot long, 16-inch diameter 
penstock; (3) a powerhouse with an 
installed capacity of 367 kW; and (4) a 
4,000-foot long, 7.2-kV transmission line 
from the powerhouse to an existing 
Pacific Power and Light Company 
transmission line. The Applicant 
estimates that the average annual 
energy production would be 2.211 
million kWh. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time it would 
conduct technical, environmental and 
economic studies; and prepare an FERC 
license application. No new roads would 
be needed for conducting these studies. 
The Applicant estimates that the cost of 
undertaking these studies would be 
$4,000. 

Competing Applications—This 
application was filed as a competing 
application to Homestake Consulting 
and Investments, Inc.'s application for 
Project No. 5095 filed on July 21, 1981. 
Public notice of the filing of the initial 
application, which has already been 
given, established the due date for filing 
competing applications or notices of 
intent. In accordance with the 
Commission's regulations, no competing 
application for preliminary permit, or 
notices of intent to file an application 
for preliminary permit or license will be 
accepted for filing in response to this 
notice. Any application for license or 
exemption from licensing, or notice of 
intent to file an exemption application, 
must be filed in accordance with the 
Commission's regulations [see: 18 CFR 
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4.30 et seq. or 4.101 et seq. (1981), as 
appropriate]. 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before April 19, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulation to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capital Street, 
NE., Washington, D.C. 20426. An 

‘ additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., Room 208 
RB at the above address. A copy of any 
petition to intervene must also be served 
upon each representative of the 
Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 3 

[FR Doc. 82-3829 Filed 2-11-82; 8:45 am} 
BILLING CODE 6717-01-M 


[Project No. 5720-000) 


Hydro Management, Inc.; Application 
for Preliminary Permit 
February 8, 1982 

Take notice that Hydro Management, 
Inc. (Applicant) filed on December 4, 
1981 an application for preliminary 
permit (pursuant to the Federal Power 
Act, 16 U.S.C. 791(a)-825(r)) for Project 
No. 5720 to be know as the Hall Creek 
Water Power Project located on Hall 
Creek, near Polson, within the lands of 
the Flathead National Forest in Lake 


County, Montana. The application is on 
file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Mr. W. H. 
Edelman III, President, Hydro 
Management, Inc., Route 1, Box 169, 
Ronan, Montana 59864. 

Project Description—The project 
would consist of: (1) A 3-foot high, 18- 
foot long diversion structure; (2) a 7,900- 
foot long, 14-inch diameter penstock; (30 
a powerhouse with an installed capacity 
of 564 kW; and (4) a 700-foot long, 7.2-kV 
transmission line from the powerhouse 
to an existing Pacific Power and Light 
Company transmission line. The 
Applicant estimates that the average 
annual energy production would be 
3.411 million kWh. 

Purpose Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which this time it would 
conduct technical, environmental and 
economic studies; and prepare an FERC 
license application. No new roads would 
be needed for conducting these studies. 
The Applicant estimates that the cost of 
undertaking these studies would be 
$6,000. 

Competing Applications—This 
application was filed as a competing 
application to Homestake Consulting 
and Investments, Inc.’s application for 
Project No 5098 filed on July 21, 1981. 
Public notice of the filing of the initial 
application, which has already been 
given, established the due date for filing 
competing applications or notices of 
intent. In accordance with the 
Commission's regulations, no competing 
application for preliminary permit, or 
notices of intent to file an application 
for preliminary permit or license will be 


‘accepted for filing in response to this 


notice. Any application for license or 
exemption from licensing, or notice of 
intent to file an exemption application 
must be filed in accordance with the 
Commission’s regulations (see: 18 CFR 
4.30 et seq. or 4.101 et seq. (1981), as 
appropriate). 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 


In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests or petitions to intervene must 
be received on or before April 19, 1982. 
Filing and Service of Responsive 
Documents—Any filing must bear in all 
capital letters the title “COMMENTS”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 


~. regulations to: Kenneth F. Plumb, 


Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., Room 208 
RB, at the above address. A copy of any 
petition to intervene must also be served 
upon each representative of the 
Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3830 Filed 2-11-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Project No. 5718-000] 


Hydro Management, Inc.; Application 
for Preliminary Permit 
February 8, 1982. 

Take notice that Hydro Management, 
Inc. (Applicant) filed on December 4, 
1981 an application for preliminary 
permit (pursuant to the Federal Power 
Act, 16 U.S.C. 791(a)-825(r)) for Project 
No. 5718 to be known as the Sixmile 
Creek Water Power Project located on 
Sixmile Creek, near Polson, within the 
lands of the Flathead National Forest in 
Lake County, Montana. The application 
is on file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Mr. W. H. 
Edelman III, President, Hydro 
Management Inc., Route 1, Box 169, 
Ronan, Montana 59664. 

Project Description—The project 
would consist of: (1) A 3-foot high; 19- 
foot long diversion structure; (2) a 7,500- 
foot long, 10-inch diameter penstock; (3) 
a powerhouse with an installed capacity 
of 200 kW; and (4) a 1,000-foot long, 7.2- 
kV transmission line from the 
powerhouse to an existing Pacific Power 
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and Light Company transmission line. 
The Applicant estimates that the 
average annual energy production 
would be 1.2 million kWh. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time it would 
conduct technical, environmental and 
economic studies; and prepare an FERC 
license application. No new roads would 
be needed for conducting these studies. 
The Applicant estimates that the cost of 
undertaking these studies would be 
$2,000. 

Competing Applications—This 
application was filed as a competing 
application to Homestake Consulting 
and Investments, Inc.’s application for 
Project No. 5105 filed on July 21, 1981. 
Public notice of the filing of the initial 
application, which has already been 
given, established the due date for filing 
competing applications or notices of 
intent. In accordance with the 
Commission's regulations, no competing 
application for preliminary permit, or 
notices of intent to file an application 
for preliminary permit or license will be 
accepted for filing in response to this 
notice. Any application for license or 
exemption from licensing, or notice of 
intent to file an exemption application, 
must be filed in accordance with the 
Commission's regulations (see: 18 CFR 
4.30 et seq. or 4.101 et seq. (1981), as 
appropriate). 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice _ 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before March 24, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 


filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., Room 208 
RB ai the above address. A copy of any 
petition to intervene must also be served 
upon each representative of the 
Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 


Secretary. 


[FR Doc. 82-3831 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER82-270-000] 


Idaho Power Co.; Filing 
February 9, 1982. 


The filing Company submits the 
following: 

Take notice that on February 1, 1982, 
the Idaho Power Company (Idaho) 
tendered for filing in compliance with 
the Federal Energy Regulatory 
Commission’s Order of October 7, 1978, 
a summary of sales made under the 
Company’s ist Revised FERC Electric 
Tariff, Volume No. 1 (Supersedes 
Original Volume No. 1) during 
December, 1981, along with cost 
justification for the rate charged. 

Any person desiring to be heard orto 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and:1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before February 26, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public.inspection. 

Kenneth F. Plumb, 


’ Secretary. 


[FR Doc. 82-3812 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 
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[Docket No. ER76-716] 


Indiana & Michigan Electric Co.; 
Refund 


February 9, 1982. 


The filing Company submits the 
following: 

Take notice that on January 29, 1982, 
Indiana & Michigan Electric Company 
filed a refund report pursuant to the 
Commission's letter order issued on 
January 19, 1982. 

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE, Washington, D.C. 20426, on or 
before February 26, 1982. Comments will 
be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

R Doc. 82-3813 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER82-276-000] 


Kentucky Utilities Co.; Filing 


February 8, 1982. 


The filing Company submits the 
following: 

Take notice that on February 2, 1982, 
Kentucky Utilities Company (KU) 
tendered for filing the Sixth 
Supplemental Agreement dated March 1, 
1982, to the Interconnection Agreement 
between KU and Louisville Gas & 
Electric Company (LG&E) dated July 22, 
1966. The Commission has previously 
designated this agreement as KU Rate 
Schedule FERC No. 80 and LG&E Rate 
Schedule FERC No. 20. 

Copies of this filing have been sent to 
LG&E and the Kentucky Public Service 
Commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions.or protests 
should be filed on or before March 1, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
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with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 82-3840 Filed 2-11-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Project No. 5826-000] 


Edward S. Kunkel; Application for 
Preliminary Permit 


February 8, 1982. 

Take notice that Edward S. Kunkel 
(Applicant) filed on December 28, 1981 
an application for preliminary permit 
(pursuant to the Federal Power Act, 16 
U.S.C. 791(a)-825(r)) for Project No. 5826 
to be known as the South Village Mills 
Project located on the French River in 
the town of Webster, Worcester County, 
Massachusetts. The application is on file 
with the Commission and is available 
for public inspection. Correspondence 
with the Applicant should be directed 
to: Edward S. Kunkel, c/o Elegant Yarn, 
Inc., 661 South Main Street, Webster, 
Massachusetts 01570. 

Project Description—The proposed 
project would consist of: (1) An existing 
160-foot long, 16-foot high concrete 
gravity dam with a 105.5-foot long 
arched concrete gravity spillway; (2) a 
190-foot long, 20-foot wide forebay canal 
with a 100-foot long overflow spillway 
at the east dam abutment; (3) a 4 acre 
reservior with a usable storage capacity 
of 12 acre-feet at elevatioin 435.6 feet 
m.s.1.; (4) a 600-foot long, 20-foot wide 
partially filled-in approach channel to 
be re-excavated; (5) a new powerhouse 
containing turbine-generators with a 
total rated capacity of 285 kW; (6) a new 
20-foot wide, 400-foot long tailrace 
channel; and (7) appurtenant facilities. 
The proposed project would generate up 
to 1,380,000 kWh annually. The existing 
project facilities are owned by the 
Applicant. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. 
Applicant has requested a permit term 
of 18 months. The work proposed under 
the preliminary permit would include 
economic analysis, preparation of 
preliminary engineering plans, and a 
study of environmental impacts. Based 
on results of these studies, Applicant 
would decide whether to proceed with 
more detailed studies and the 
preparation of an application for license 
to construct and operate the project. 
Applicant estimates that the cost of the 
work to be performed under the 
preliminary permit would be $50,000. 

Competing Applicatioins—Anyone 
desiring to file a competing application 


must submit to the Commission, on or 
before May 18, 1982, the competing 
application itself (see: 18 CFR 4.30 et 
seq. (198!)). A notice of intent to file a 
competing application for preliminary 
permit will not be accepted for filing. 
The Commission will accept 
applications for license or exemption 
from licensing, or a notice of intent to 
submit such an application in respnse to 
this notice. A notice of intent to file an 
application for license or exemption 
must be submitted to the Commission on 
or before April 19, 1982, and should 
specify the type of application 
forthcoming. Applications for licensing 
or exemption from licensing must bé 
filed in accordance with the 
Commission's regulations (see: 18 CFR 
4.30 et seq. or 4.101 et seq. (1981), as 


* appropriate). 


Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before April 19, 1982. 

Filing and Service of Responsive . 
Documents—Any filing must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address> A 
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
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of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 82-3832 Filed 2-11-82; 8:45 am| 

BILLING CODE 6717-01-M 


[Project No. 5763-000] 


Long Lake Energy Corp.; Application 
for Preliminary Permit 


February 9, 1982. 


Take notice that Long Lake Energy 
Corporation (Applicant) filed on 
December 14, 1981, an application for 
preliminary permit (pursuant to the 
Federal Power Act, 16 U.S.C. 791(a)- 
825(r)) for Project No. 5763 to be known 
as the North Branch Project located on 
the Black River in the City of 
Watertown, Jefferson County, New 
York. The application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. C. 
William Carter, 330 Madison Avenue— 
7th Floor, New York, New York 10017. 

Project Description—The proposed 
project would utilize Niagara Mohawk 
Power Corporation's existing Black 
River Project—Sewalls Development 
Reservoir and North Branch Dam (FERC 


License No. 2569) and would consist of: 


(1) A new trash rack with stop logs 
constructed at the same location as the 
existing intake; (2) a new powerhouse 
containing a generating unit having a 
rated capacity of 5,600-kW at a head of 
26 feet and a flow of 3,000 cfs; (3) a new 
15-foot deep, 40-foot-wide and 1,400-foot 
long excavated tailrace; (4) a new 800- 
foot long, 23-kV transmission line; and 
(5) appurtenant facilities. Applicant 
would also study two alternate 
development schemes in order to 
optimally develop the site. Applicant 
estimates that the average annual 
energy output would be 16.9 million 
kWh. Project energy would be sold to 
Niagara Mohawk Power Corporation. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of three 
years, during which time it would 
investigate project design alternatives, 
financial feasibility, environmental 
effects of project construction and 
operation, and project power potential. 
Depending upon the outcome of the 
studies, Applicant would decide 
whether to proceed with an application 
for an FERC license. Applicant 
estimates the cost of the studies under 
the permit would be $100,000. 
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Competing Applications—Anyone 
desiring to file a competing application 
for preliminary permit must submit to 
the Commission, on or before April 22, 
1982, the competing application itself, or 
a notice of intent to file such an 
application (see: 18 CFR 4.30 et seq. 
(1981); and Docket No. RM81-15, issued 
October 29,1981, 46 FR 55245, November 
9, 1981). 

The Commission will accept 
applications for license or exemption 
from licensing, or a notice of intent to 
submit such an application in response 
to this notice. A notice of intent to file 
an application for license or exemption 
must be submitted to the Commission on 
or before April 22, 1982, and should 
specify the type of application 
forthcoming. Any application for license 
or exemption from licensing must be 
filed in accordance with the 
Commission's regulations (see: 18 CFR 
4.30 et seq. or 4.101 et seq. (1981), as 
appropriate). 

Submission.of a timely notice of intent 
to file an application for preliminary 
permit, allows an interested person to 
file an acceptable competing application 
for preliminary permit no later than June 
21, 1982. 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before April 22, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street 


NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A 
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3833 Filed 2-11-82; 8:45 am| 

BILLING CODE 6717-01-M 


[Docket No. ER82-269-000] 


Montana Power Co.; Cancellation 


February 9, 1982. 

The filing Company submits the 
following: 

Take notice that on February 1, 1982, 
Montana Power Company (Montana) 
tendered for filing a Notice of 
Cancellation of Rate Schedule No. 116 
and all its supplements, an agreement 
for the sale of firm energy between 
Montana and Southern California 
Edison Company (Edison). Montana 
states that these agreements have 
expired as of their own terms and have 
not been renewed. 

Montana proposes an effective date of 
April 1, 1982. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
D.C. 20406, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before February 26, 
1982. ProteSts will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies_of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 82-3814 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER82-268-000) 


Montana Power Co.; Cancellation 


February 9, 1982. 
The filing Company submits the 
following: 
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Take notice that on February 1, 1982, 
the Montana Power Company 
(Montana) tendered for filing a Notice of 
Cancellation of Rate Schedule No. 75 
and all its supplements, an agreement 
for the sale of firm energy between 
Montana and Southern California 
Edison Company (Edison). Montana 
states that these agreements have 
expired as of their own terms and have 
not been renewed. 

Montana requests an effective date of 
April 1, 1982. 

. Any person desiring to.be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before February 26, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 62-3815 Filed 2-11-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Project No. 5803-000] 


New York State Energy Research and 
Development Authority: Application 
for Preliminary Permit 


February 9, 1982. 

Take notice that New York State 
Energy Research and Development 
Authority (Applicant) filed on December 
21, 1981, an application for preliminary 
permit [pursuant to the Federal Power 
Act, 16 U.S.C. 791(a)-825(r)] for Project 
No. 5803 to be known as the Minetto 
Dam/Oswego Canal Lock No. 5 Project 
located on the Oswego River and Canal 
in Oswego County, New York. The 
application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. C. 
Todd Miles, Assistant Counsel, New 
York State Energy Research and 
Development Authority, Two 
Rockefeller Plaza, Albany, New York 
12223. 

Project Description—The proposed 
run-of-the-river project would consist of: 
(1) The existing Minetto Dam, owned by 
the New York State Department of 
Transportation, a curved concrete 
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gravity structure 500 feet long and 22.5 
feet high; (2) Lock No. 5; (3) an existing 
reservoir with a surface area of 642 
acres at surface elevation 307 feet m.s.1.; 
and new project works at the east (right) 
abutment of the dam to include (4) an 
intake structure; (5) a headrace (6) a 
powerhouse with an installed capacity 
of 2,500 kW; (7) a tailrace; and (8) other 
appurtenances. The Niagara Mohawk 
Power Corportion currently operates for 
the State of New York a hydroelectric 
project on the west bank of the river, 
and the Applicant proposes to develop 
the presently undeveloped energy 
potential of the site. Applicant estimates 
annual generation for Project No. 5803 
would average about 5,740,000 kWh. 
Project energy would be marketed to 
Niagara Mohawk Power Corporation. 
Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 18 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $72,000. 
Competing Applications—This 
application was filed as a competing 
application to Long Lake Energy 
_Corporation’s application for Project No. 
4682 filed on May 18, 1981. Public notice 
of the filing of the initial application, 
which has already been given, 
established the due date for filing 
competing applications or notices of 
intent. In accordance with the 
Commission's regulations, no competing 
application for preliminary permit or 
license will be accepted for filing in 
response to this notice. Any application 
for license or exemption from licensing 
or notice of intention to file an 
exemption application, must be filed in 
accordance with the Commission's 
regulations [see: 18 CFR 4.30 et seq. or 
4.101 et seq. (1981), as appropriate]. 
Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file - 
comments within the time set below, it 
will be presumed to have no comments. 
Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 


and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before March 31, 1982. 
Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
825 North Capitoi Street, NE., Room 208 
RB at the above address. A copy of any 
petition to intervene must also be served 
upon each representative of the 
Applicant specified in the first 
paragraph of this notice. 
Kenneth F. Plumb, 
Secretary. 
[FR Doc. 82-3834 Filed 2-11-82; 8:45 am] 
BILLING. CODE 6717-01-M 


[Project No. 5804-000] 


New York State Energy Research and 
Development Authority; Application 
for Preliminary Permit 


February 9, 1982. 

Take notice that New York State 
Energy Research and Development 
Authority (Applicant) filed on December 
21, 1981, an application for preliminary 
permit [pursuant to the Federal Power 
Act, 16 U.S.C. 791(a)-825(r)] for Project 
No. 5803 to be known as the High Dam/ 
Oswego Canal Lock No. 6 Project 
located on the Oswego River and Canal 
in Oswego County, New York. The 
application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. C. 
Todd Miles, Assistant Counsel, New 
York State Energy Research and 
Development Authority, Two 
Rockefeller Plaza, Albany, New York 
12223. 

Project Description—The proposed 
project would consist of existing works 
including: (1) High Dam, owned by the 
New York State Department of 
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Transportation, a concrete gravity 
structure 500 feet long and 32 feet high; 
(2) Lock No. 6; (3) a reservoir witha 
surface elevation of 289 feet m.s.l.; and 
new project works to include (4) an 
intake structure at the eastern end of the 
dam; (5) a powerhouse below dam with 
an installed capacity of 4,400 kW; (6) a 
tailrace; (7) electrical facilities; and (8) 
other appurtenances. The Niagara 
Mohawk Power Corporation currently 
operates for the State of New York a 
hydroelectric project on the west bank 
of the river, and the Applicant proposes 
to develop the presently undeveloped 
energy potential of the site. Applicant 
estimates annual gneration would be 
10,840,000 kWh. Project energy would be 
marketed to Niagara Mohawk Power 
Corporation. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 18 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $72,000. 

Competing Applications—This 
application was filed as a competing 
application to Long Lake Energy 
Corporation's application for Project No. 
4688 filed on May 18, 1981. Public notice 
of the filing of the initial application, 
which has already been given, 
established the due date for filing 
competing applications or notices of 
intent. In accordance with the 
Commission's regulations, no competing 
application for preliminary permit, or 
notices of intent to file an application 
for preliminary permit or license will be 
accepted for filing in response to this 
notice. Any application for license or 
exemption from licensing, or notice of 
intent to file an exemption appliction, 
must be filed in accordance with the 
Commission's regulations [see: 18 CFR 
4.30 et. seq. or 4.101 et. seq. (1981), as 
appropriate]. 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
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comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Proceduer, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests.or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before March 31, 1982. 
Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., Room 208 
RB at the above address. A copy of any 
petition to intervene must also be served 
upon each representative of the 
Applicant specified in the first 
paragraph of this notice. 
Kenneth F, Plumb, 
Secretary. 
[FR Doc. 82-3835 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 5798-000] 


New York State Energy Research and 
Development Authority; Application 
for Preliminary Permit 


February 9, 1982. 

Take notice that New York State 
Energy Research and Development 
Authority (Applicant) filed on December 
21, 1981, an application for preliminary 
permit [pursuant to the Federal Power 
Act, 16 U.S.C. 791(a)-825(r)] for Project 
No. 5798 to be known as the Oswego 
Canal Lock No. 7 Project located on the 
Oswego River and Canal in Oswego 
County, New York. The application is on 
file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Mr. C. Todd 
Miles, Assistant Counsel, New York 
State Energy Research and Development 
Authority, Two Rockefeller Plaza, 
Albany, New York 12223. 

Project Description—The proposed 
project would consist of: existing project 


' 


works including: (1) Curved Dam, owned 
by the New York State Department of 
Transportation, a curved masonry 
structure 483 feet long and 17 feet high 
with a 250-foot long side channel 
spillway; (2) Lock No. 7; (3) a reservoir 
with a surface area of 47 acres and 650 
acre-feet of storage at surface elevation 
of 269.6 m.s.|.; and new project works to 
include (4) an intake structure and 
penstocks; (5) a powerhouse with an 
installed capacity of 1,850 kW; (6) a 
tailrace; (7) a switchyard; (8) a 
transmission line; and (9) other 
appurtenances. Applicant estimates 
average annual energy production 
would be 4,360,000 kWh. Project energy 
would be marketed to Niagara Mohawk 
Power Corporation. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 18 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $72,000. 

Competing Applications—This 
application was filed as a competing 
application to Long Lake Energy 
Corporation’s application for Project No. 
4685 filed on May 18, 1981. Public notice 
of the filing of the initial application, 
which has already been given, 
established the due date for filing 
competing applications or notices of 
intent. In accordance with the 
Commission’s regulations, no competing 
application for preliminary permit, or 
notices of intent to file an application 
for preliminary permit or license will be 
accepted for filing in response to this 
notice. Any application for license or 
exemption from licensing, or notice of 
intent to file an exemption application, 
must be filed in accordance with the 
Commission's regulations [see: 18 CFR 
4.30 et seq. or 4.101 et seq. (1981), as 
appropriate]. 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application: 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
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requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests or petitions to intervene must 
be received on or before March 31, 1982. 
Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., Room 208 
RB, at the above address. A copy of any 
petition to intervene must also be served 
upon each representative of the 
Applicant specified in the first 
paragraph of this notice. 
Kenneth F. Plumb, 
Secretary. 
{FR Doc. 82-3836 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 2975-001] 


Oakdale and South San Joaquin 
Irrigation Districts; Application for 
License (Over 5 MW) 


February 8, 1982. 

Take notice that Oakdale and South 
San Joaquin Irrigation Districts 
(Applicant) filed on December 29, 1981, 
an application for license [pursuant to 
the Federal Power Act, 16 U.S.C. 791(a)- 
825(r)] for construction and operation of 
a water power project to be known as 
Sand Bar Project No. 2975. The project 
would be located on Middle Fork 
Stanislaus River in Tuolumne County, 
California, near the town of Strawberry, 
and would partly occupy lands of the 
United States within the Stanislaus 
National Forest. Correspondence with 
the Applicant should be directed to: Mr. 
].W. Southern, Executive Secretary and 
General Manager, Tri-Dam Project, Star 
Route, Box 1303, Sonora, California 
95370. 

Project Description—The proposed 
project would develop the hydroelectric 
potential between the Applicant's 
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existing Beardsley Afterbay of Project 
No. 2005 and the Pacific Gas and 
Electric Company's existing Sand Bar 
Flat Diversion Reservoir of Project No. 
2130. The proposed project would 
consist of: (1) An intake structure within 
the Beardsley Afterbay near the north 
abutment of its dam; (2) a 12-foot 
diameter, 18,250-foot long unlined 
tunnel; (3) a surge shaft; (4) and 8-foot 
diameter, 400-foot long penstock; (5) a 
powerhouse containing a single 
generating unit with a rated capacity of 
15,600 kW; (6) a 300-foot long tailrace 
channel; and (7) appurtenant facilities. 

Purpose of Project—Project energy 
would be sold to a local utility. 

Competing Applications—Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before April 19, 1982, either the 
competing application itself [See 18 CFR 
4.33(a) and (d)] or a notice of intent [See 
18 CFR 4.33(b) and (c)] to file a 
competing application. Submission of a 
timely notice of intent allows an 
interested person to file an acceptable 
competing application no later than the 
time specified in 4.33(c) or 4.101 et seq. 
(1981). 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accorddance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 18. of 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceding. Any comments, 
protests, or petitions to intervene must 
be received on or before April 19, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATIOIN”, 
“COMPETING APPLICATION”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Proiect Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A 
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 


of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3841 Filed 2-11-62; 8:45 am] 

BILLING CODE 6217-01-M 


[Project No. 5732-000] 


Oglethorpe Power Corp.; Application 
for Preliminary Permit 


February 9, 1982. 

Take notice that Oglethorpe Power 
Corporation (Applicant) filed on 
December 7, 1981, an application for 
preliminary permit [pursuant to the 
Federal Power Act, 16 U.S.C. 791(a)- 
825(r)] for Project No. 5732 to be known 
as the Fenley Ryther Dam located on the 
Tobesofkee Creek in Ribb County, 
Georgia. The application is on file with 
the Commission and is available for 
public inspection. Correspondence with 
the Applicant should be directed to: Mr. 
Larry H. James, Section Manager, 
Energy Development, Oglethorpe Power 
Corporation, Post Office Box 105033, 
Atlanta, Georgia 30348. 

Project Description—The proposed 
project would consist of: (1) An existing 
earth-filled embankment structure 54 
feet high and 900 feet long; (2) an 
existing reservoir with a surface area. of 
approximately 1,900 acres, an estimated 
normal storage capacity of 25,000 acre- 
feet, and an elevation of 360 feet m.s.1; 
(3) a proposed powerhouse to include 
generating facilities capable of obtaining 
an installed capacity of 1.6 MW; (4) 
proposed transmission lines to connect 
the generators to the existing 
distribution system; and (5) appurtenant 
facilities. The proposed project is not 


located on Federal lands. The Applicant 


estimates that the average annual 
energy output would be 3.5 GWh. 

Purpose of Project—The Applicant is 
a generation and transmission 
cooperative of member rural electric 
cooperatives in Georgia and proposes to 
distribute power in the Lamar EMC 
service afea. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
Applicant seeks issuance of a 
preliminary permit for a period of 24 
months, during which time studies 
would be made to determine the 
engineering, environmental and 
economic feasibility of the project. In 
addition, historic and recreational 
aspects of the project would be 
determined, along with consultation 
with Federal, State, and local agencies 
for information, comments and 
recommendations relevant to the 


6475 


project. The Applicant estimates that the 
cost of the studies would be $30,000. 

Competing Applications—Anyone 
desiring to file a competing application 
for preliminary permit must submit to 
the Commission, on or before May 20, 
1982, the competing application itself 
[see 18 CFR 4.30 et. seq. (1981)]. A notice 
of intent to file a competing application 
for preliminary permit will not be 
accepted for filing. 

The Commission will accept 
applications for license or exemption 
from licensing, or a notice of intent to 
submit such an application in response 
to this notice. A notice of intent to file 
an application for license or exemption 
must be submitted to the Commission on 
or before April 21, 1982, and should 
specify the type of application 
forthcoming. Applications for licensing 
or exemption from licensing must be 
filed in accordance with the 
Commission’s regulations [see: 18 CFR 
4.30 et seq. or 4.101 et seq. (1981), as 
appropriated]. 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) if an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before April 21, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426..An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
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Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A 
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3837 Filed 2-11-82; 8:45 am| 

BILLING CONE 6717-01-M 


[Docket No. ER8&2-271-000) 


Pacific Gas & Electric Co.; Filing 


February 9, 1982. 


The filing Company submits the 
following: 

Take notice that on February 2, 1982, 
Pacific Gas and Electric Company 
(PG&E) tendered for filing a notice of 
change in rates and charges under 
electric resale rate schedule FPC No. 53 
under its FPC Electric Tariffs, Original 
from jurisdictional sales and service in 
two phases by a total of $9,727,000 
based on the 12 month estimated test 
period ending December 31, 1982. 

PG&E propose an effective date for 
the Phase I portion of the increase, 
which will amount to $4,707,000 of April 
2, 1982, and an effective date for the 
Phase II portion of the increase, which 
will amount to an additional $5,020,000 
of April 5, 1982. 

Copies of the filing were served upon 
the City and County of San Francisco, 
and the California Public Utilities 
Commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before March 1, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[PR Doc. 82-3816 Filed 2-11-82; 8:45 am| 
BILLING CODE 6717-01-M 


[Docket No. ER81-679-003] 


Pacific Gas & Electric Co.; Filing 


February 8, 1982. 

The filing Company submits the 
following: 

Take notice that on January 28, 1982, 
Pacific Gas and Electric Company 
(PGandE) tendered for filing proposed 
amendments to Volume Nos. 2 through 7 
of rate schedules originally filed with 
the Commission on August 12, 1981. The 
effect of the proposed amendments is to 
reduce from $19.8 million to a level of 
$9.6 million the March 12, 1982 Phase II 
increase authorized by the Commission 
in its October 23, 1981 order. The 
proposed amendments reflect a reduced 
revenue requirement. 

PGandE requests waiver of the 60 
days notice requirement as may be 
necessary. ~ 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission’s rules of 
practice and procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before February 22, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3842 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 5868-000] 


Partnership of Cohen, Romano and 
Rice; Application for Preliminary 
Permit 


February 9, 1982. 

Take notice that the Partnership of 
Cohen, Romano and Rice (Applicant) 
filed on January 11, 1982, an application 
for preliminary permit [pursuant to the 
Federal Power Act, 16 U.S.C 791(a)- 
825(r)] for Project No. 5868 to be known 
as the Old Forge Project located on the 
Middle Branch of the Moose River in 
Herkimer County, New York. The 
application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. 
Philip Movish, Daverman & Associates, 


Federal Register / Vol. 47, No. 30 / Friday, February 12, 1982./ Notices 


P.C., 500 South Salina Street, Syracuse, 
New York 13202. 

Project Description—The proposed 
run-of-the-river project would consist of: 
(1) The Applicant’s existing concrete 
gravity dam, 62 feet long and nine feet 
high; (2) a secondary log-crib spillway, 
80 feet long and about 8 feet high; (3) a 
small reservoir, known as Thenadara 
Pond, covering 53 acres at an elevation 
of 1,690 m.s.1.; (4) a new concrete intake 
structure with appropriate gates and 
trashracks; (5) a new 50-foot long 
penstock; (6) a new 20- by 20-foot 
powerhouse with one 160-kW tubular 
turbine/generator unit operating under a 
head of 6 feet; (7) a new 30-foot long 
tailrace; and (8) a new 0.5-mile long, 23- 
kV transmission line. 

The average annual energy production 
of 805,000 kWh would be sold to the 
Niagara Mohawk Power Corporation. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time it would 
perform surveys and geological 
investigations, determine the economic 
feasibility of the project, reach final 
agreement on sale of project power, 
secure financing commitments, consult 
with Federal, State, and local 
government agencies concerning the 
potential environmental effects of the 
project, and prepare an application for 
FERC license, including an 
environmental report. Applicant 
estimates the cost of studies under the 
permit would be $20,000. 

Competing Applications—Anyone 
desiring to file a competing application 
for preliminary permit must submit to 
the Commission, on or before May 21, 
1982, the competing application itself 
[see: 18 CFR 4.30 et seq. (1981)]. A notice 
of intent to file a competing application 
for preliminary permit will not be 
accepted for filing. 

The Commission will accept 
applications for license or exemption 
from licensing, or a notice of intent to 
submit such an application in response 
to this notice. A notice of intent to file 
an application for license or exemption 
must be submitted to the Commission on 
or before April 22, 1982, and should 
specify the type'of application 
forthcoming. Applications for licensing 
or exemption from licensing must be 
filed in accordance with the 
Commission's regulations [see: 18 CFR 
4.30 et seq. or 4.101 et seq. (1981), as 
appropriate]. 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
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(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 
Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the rules of practice and 
procedure, 18 CFR 1.8:or 1.10 (1980). In 
determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's rules may become.a party 
to the_proceeding. Any comments, 
protests or petitions to intervene must 
be received on or before April 22, 1982. 
Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A 
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 
Kenneth F. Plumb, 
Secretary. 
{FR Doc. 82-3836 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


{Docket No. HB24-63-3] 


Public Service Co. of Colorado; Order 
Providing for Hearing 


Issued: February 10, 1982. 


On December 11, 1979, notice was 
issued of-a proposed determination of 
headwater benefits payments made 
pursuant to section 10(f) of the Federal 
Power Act (Act), 16.U.S.C. 803(f),, owed 
by the Public Service Company of 
Colorado (Public Service) for the 
benefits its Shoshone Hydroelectric 
Plant receives from.the Federal Green 
Mountain Reservoir in the upper 


Colorado River Basin.’ The staff 
prepared a report for the period of 
November 16, 1942, through December 
31, 1970. The report has been circulated 
for comment. In addition, two 
conferences were held with Public 
Service and interested groups.” Based on 
the report and subsequent comments, 
the proposed payments were determined 
to be $433,465 for the benefits and 
$50,311 for the costs of the investigation. 

In response to the notice, Public 
Service filed comments objecting to the 
assessment of headwater benefits. 
Additionally, the Colorado River Water 
Conservation District (CRWCD) has 
been granted intervention in this 
proceeding. CRWCD's petition to 
intervene was generally in support of 
the views expressed by Public Service. 

Public Service raises five issues that it 
believes prevents the Commission from 
assessing headwater benefits in this 
situation. These issues are: (1) The effect 
of the pre-1920 construction of the 
Shoshone Plant; (2) the interpretation of 
Senate-Document No. 80, 75th Cong., 1st 
Sess. (1937); (3) the interpretation of the 
stipulation and decree in U.S. v. 
Northern Colorado Water Conservancy 
District, et al., Civil Nos. 5016 and 5017, 
unreported (1955) (“Blue River-Decree”); 
(4) the applicability of Colorado water 
law; and (5) the alleged violation of the 
Fifth Amendment of the Constitution in 
assessing headwater benefits: payments. 
In this order we will dispose of these 
issues. 

In the alternative, Public Service 
requests that an evidentiary hearing be 
held, particularly on the methodology 
Staff used in making its headwater 
benefits assessment. By this order we 
grant the request for hearing. 


Pre-1920 Construction 


The Shoshone Plant was constructed 
around 1909 on the Colorado River in 
Garfield County, Colorado.* Public 
Service argues that, because this pre- 
1920 construction exempts it from the 
Commission's licensing jurisdiction, it 


‘Green Mountain Reservoir was constructed in 
1942 on the Blue River 15 miles above its confluence 
with the Colorado River in Summit County, 
Colorado. It is operated by the United States 
Department of the Interior, Bureau of Reclamation. 
The purpose of the reservoir is to replace water, 
required by prior rights along the Colorado River, 
that is diverted to the eastern slope of Colorado by 
the Colorado-Big Thompson Project. 

2 Based on the comments, staff revised the figures 
in the draft report to take into account the effect of 
net evaporation in Green Mountain Reservoir and 
intervening irrigation diversions to certain holders 
of junior water rights. 

Public Service does not hold a license for the 
continued operation and maintenance of the 
Shoshone Plant. Public Service claims to possess a 
valid, pre-1920 federal right-of-way for its 
occupancy of lands of the United States. 
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also exempts Public Service from 
assessments pursuant to Section 10(f) of 
the Act. The law is however settled that 
headwater benefits assessments are not 
affected by the date of project 
construction. Section 10{f) provides for 
the assessment of headwater benefits 
for all non-federal hydroelectric plants, 
whether or not under license or permit, 
that benefit from federal construction. 
The date of the hydroelectric plant's 
construction or of the federal 
construction is not determinative of the 
ability to assess headwater benefits. 
E.g., South Carolina Electric and Gas 
Co. v. FPC, 338 F.2d 898 (4th Cir. 1964). 


Senate Document No. 80 and the Blue 
River Decree 


Public Service states that Senate 
Document No. 80 and the Blue River 
Decree, which govern the operation and 
maintenance of Green Mountain 
Reservoir, set forth the rights and 
obligations of the. parties, including 
Public Service and the United States. 
Based on these documents,‘ Public 
Service argues that the United States 
has bargained away any Section 10(f) 
assessment. 

Senate Document No.:80 is a report 
prepared by the Bureau of Reclamation 
setting forth the plan of development of 
the Colorado-Big Thompson Project, 
including the operation of and release of 
water from the Green Mountain 
Reservoir. The-report states that Green 
Mountain has a usable storage capacity 
of 152,000 acre-feet, of which 52,000 
acre-feet are available for replacement 
water * and 100,000 acre-feet are to be 
used for power purposes. ® 

The Blue River Decree settled who 
holds what water rights and determined 
their priority dates. The Decree repeats 
the above-described terms of Senate 
Document No. 80. 

The Commission is not assessing any 
headwater benefits charges for the 
52,000 acre-feet allocated as 
replacement water. The Senate 
Document No. 80 provides that the 
water from the 100,000 acre-feet 
designated for power purposes shall be 
available free of charge to existing and 


‘Public Service's citation to United States v. 
Northern Colorado Water Conservancy District, 608 
F.2d 422 {10th Cir. 1979), which involves an issue 
unrelated to the matter before us, adds nothing to 
Public Service's basic arguments. The decision 
merely repeats the description of the project and the 
documents which govern it. 

‘The actual constructed capacity of Green 
Mountain is 154,645 acre-feet, with 54,645 acre-feet 
to be allocated as replacement for the water 
diverted to the eastern slope by the Colorado-Big 
Thompson Project. U.S. v. Northern Colorado Water 
Conservancy District, supra, 608 F. 2d 422, 425. 

®There are power facilities associated with the 
Green Mountain Reservoir. 
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future irrigation and domestic 
appropriators of water, and to supply 
losses chargeable in delivery of the 
52,000 acre-feet. The water not required 
for the above purposes is available for 
disposal. 

1. CRWCD states that. a determination 
of headwater benefits could involve 
interpreting the Senate Document and 
the Blue River Decree. CRWCD argues 
that the U.S. District Court in Colorado 
has exclusive jurisdiction to effectuate 
the objectives of the Blue River Decree 
and therefore that the Commission is 
without jurisdiction to interpret the 
documents. 

CRWCD misinterprets the nature of a 
headwater benefits assessment. The 
assessment deternines what power 
benefits have been received by 
downstream hydroelectric projects from 
upstream federal construction: It in no 
way affects water rights. The 
Commission’s exclusive jurisdiction to 
determine headwater benefits does not 
therefore conflict with the district 
court's jurisdiction for the purpose of 
effectuating the objectives of the Decree. 

2. Public Service argurs that the 
United States bargained away 
headwater benefits payments in the 
Blue River Decree and related litigation. 
However, there was no explicit waiver 
of headwater benefits payments in any 
of the documents governing the 
construction and operation of Green 
Mountain, nor is there any compelling 
argument that a waiver of headwater 
benefits payments should be inferred 
from these documents.’ 

Section 10(f) of the Federal Power Act 
provides that beneficiaries shall pay 
that portion of the annual cost for 
interest, maintenance and depreciation 
of federal projects that the Commission 
determines to be equitable. In 1935, 
section 10(f) of the Federal Power Act 
was amended to give the Commission 
exclusive authority to collect from non- 
licensees charges for all headwater 
benefits received from upstream federal 
developments. Consequently, there can 
be no binding contract regarding 
headwater benefits between Public 
Service and the Secretary of Interior 
without Commission approval. The 
headwater benefits study for the Upper 
Colorado River is based on the benefits 
received at the Shoshone Plant from the 
upstream federal construction. The 
charges are calculated in the terms of an 
equitable portion of certain annual costs 


7The Supreme Court has stated in similar 
situations that a legislative grant must be strictly 
construed in favor of the United States. Broad River 
Power Go. v. South Carolina, 281 U.S. 537, 543 
(1930).'In addition, any doubt or ambiguity must be 
resolved in favor of the government. Southern 
Pacific Co. v. U.S. , 307.U.S. 393, 401 (1939). 


of the headwater improvements; 
however, headwater benefits 
assessments continue to be made for a 
project even after it has been fully 
depreciated, because these assessments 
include a portion of the annual 
maintenance costs. 

The Blue River. Decree and the Senate 
Document state that the cost of 
construction, operation, and 
maintenance of the Green Mountain 
Reservoir will be paid from power and 
water use contract revenues.® This or 
similar language is contained in the 
authorizations for other reclamation 
projects for which the Commission 
assesses headwater benefits.® The cost 
allocations for power have been made 
for Green Mountain Reservoir. In 
accordance with reclamation laws, 
payments for headwater benefits from 
reclamation projects in this river basin 
are to be deposited in the Reclamation 
Fund, where they would be used to 
reduce the power rates for the Pick- 
Sloan Missouri River Basin Projects. 

In light of the above discussion, we 
find thatthe Blue River Decree, Senate 
Document, and subsequent litigation do 
not bar the assessment of headwater 
benefits received at the Shoshone Plant 
from the Green Mountain Reservoir. 


Colorado Water Law 


Public Service argues that Colorado 
water law does not give the United 
States any right to assess charges 
against downstream appropriators, 
because the upstream appropriator 
(here, the United States) has no 
proprietary interest in any returned 
water. '° Public Service also argues that 


*The documents state that the 52,000 acre-feet of 
replacement storage will be paid for by the water 
users in northeastern Colorado (recipients of the 
transmountain diversion of the Colorado-Big 
Thompson Project). The 100,000 acre-feet of power 
storage will be paid for out of power revenues. In 
addition, the report states that the cost of 
constrtuction, operation, and maintenance shall be 
paid from revenues collected from the project as 
may be provided in contracts between the Secretary 
of the Interior and the beneficiaries of the project in 
eastern Colorado or any other contracting party. 

*The reclamation laws provide for repayment of 
reimbursable costs of reclamation projects. These 
laws provide that net revenues from the sale of 
power shall be used to pay the construction costs 
allocated to power. 43 U.S.C. 392a. The Secretary of 
the Interior is instructed to sell power developed at 
reclamation projects at a rate sufficient to cover an 
appropriate share of annual operation and 
maintenance costs. 43 U.S.C. 485h(c). Also costs 
attributable to irrigation operations are paid by the 
irrigators. 43 U.S.C. 461. 

‘°Returned water is defined as water that is 
placed, or seeps back, into a river after 
appropriation and use. The principle has been 
established in Colorado that return waters from a 
diversion under an appropriative right are a part of 
the stream flow from the time that the water 
escapes from the premises or works of the 
appropriator, provided the water would ultimately 
return to the stream system. from which originally 


‘Federal Register / Vol. 47, No. 30 / Friday, February 12, 1982 / Notices 


the United States has no water rights by 
virtue of storage at Green Mountain. 

A headwater benefits assessment is 
not made on the basis of any proprietary 
interest in the water, but rather for 
benefits received from the controlled 
releases from the federal reservoir." 
The issue is therefore’ not water rights, 
but whether Green Mountain through 
regulated or controlled flow releases 
provides benefits in the form ofenergy 
gains at the Shoshone Plant that 
Shoshone would not have had if Green 
Mountain were not in existence. 
Consequently, Colorado water law does 
not prevent the assessment of 
headwater benefits for the Shoshone 
Plant. 


Fifth Amendment of the Constitution 


Public Service argues that the 
assessment of headwater benefits 
violates the Fifth Amendment of the 
Constitution. The constitutionality of the 
Federal Power Act was long ago 
confirmed. U.S. v. Appalachian Power 
Co., 311 U.S. 377 (1940). More 
specifically, the courts have upheld the 
Commission’s authority to assess 
headwater benefits. E.g., South Carolina 
Electric and Gas Co. v. FPC, supra; 
Virginia Electric and Power Co, v. FPC, 
351 F.2d 408 (4th Cir. 1965). Public 
Service's constitutional argument is 
therefore without merit. 


Interest 


_ The assessment of moneys to be paid 
by Public Service is exclusive of any 
interest payment. The authority to 
impose interest on funds to be collected 
under the Federal Power Acct is firmly 
established. Montana Power Co. v. FPC, 
459 F.2d 863 (D.C. Cir. 1972); Columbia 
River Basin, Headwater Benefits 
Investigation, 33 FPC 1290 (1965). We 
believe that interest should be assessed 
from the date that Public Service was 
notified of the proposed determination; 
that is, December 11, 1979.'? We believe 
that a reasonable interest rate would be 
the rate calculated on refunds of that 
portion of suspended electric rates 


diverted if it was not artifically intercepted. Il W.A. 
Hutchins, Water Rights Laws in the Nineteen 
Western States, at page 581 (1974). 

"' Generally, regulated flow releases provide a 
more dependable stream flow by storing water 
during peak run-off periods to be released during 
drier months. 

'21f Public Service pays the assessment within 60 
days of the date of this order, no interest will be 
assessed. Failure to pay will invoke the assessment 
of interest, but not the penalty provisions of the 
regulations since Public Service has previously 
requested a hearing. Section 11.31 of the 
Commission's Regulations, 18 CFR 11.31 (1981). 
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which are ultimately determined not to 
be justified.'* See 18 CFR 35.19a (1981). 


Further Proceedings — 


In light of the factual disputes, 
particularly concerning staff's 
methodology and the factors that Public 
Service claims should have been 
considered, we find that this matter 
would be best resolved in an 
evidentiary hearing. The hearing should 
focus on the factual bases for and 
methodology employed in staff's 
proposed assessment, as contained in its 
investigation report and the revision 
thereto. The hearing should also address 
the proper method for calculating the 
headwater benefits that Public Service 
has received since December 31, 1970 

_ and will receive in the future. 

The Commission orders: 

(A) Pursuant to the provisions of the 
Federal Power Act, particularly 10(f), 

-10(g), 308, and 309, and the 
Commission’s Rules of Practice and 
Procedure, a hearing shall be held to 
determine the liability of the Public 
Service Company of Colorado for 
headwater benefits received by its 
Shoshone Plant from the federal Green 
Mountain Reservoir. 

(B) A Presiding Administrative Law 
Judge, to be designated by the Chief 
Administrative Law Judge, shall preside 
at the hearing in this proceeding. The 
Presiding Judge shall convene a 
prehearing conference in this proceeding 
at 10:00 a.m. on March 23, 1982 at the 
Commission's Offices, 825 North Capitol 
Street, NE, Washington, D.C. 

(C) All legal arguments raised in this 
proceeding by Public Service Company 
of Colorado and the Colorado River 

‘ Water Conservation District in support 
of their argument that the United States 
is precluded from assessing headwater 
benefits payments for benefits received 
from the Green Mountain Reservoir are 
rejected. 

(D) Public Service Company of 
Colorado shall pay to the United States, 
within 60 days of this order, the sum of 
$483,776 for headwater benefits received 
by its Shoshone Plant and for the cost of 
the investigation. Failure to pay the sum 
within 60 days will result in the 
imposition of interest effective 
December 11, 1979. 

(E) The Secretary shall cause prompt 
publication of this order in the Federal 
Register. 


13 The appropriate forum for any issue which may 
be raised with respect to the applicable interest rate 
is the hearing ordered herein. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 
[FR Doc. 82-3843 Filed 2-11-82: 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER82-274-000] 


Public Service Co. of Indiana, Inc.; 
Filing 


February 9, 1982. 

The filing Company submits the 
following: 

Take notice that on February 2, 1982, 
Public Service Company of Indiana, Inc. 
(PSCI) tendered for filing a notice of 
termination to terminate Service 
Schedule G—Firm Power, Exhibit I, as 
amended, to the Interconnection 
Agreement dated March 9, 1971, on 
January 31, 1982. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE, Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's rules of 
practice and procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before March 1, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3817 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. EL78-21] 


Seminole Electric Cooperative, inc. v. 
Florida Power Corp.; Order Granting 
Motion To Withdraw Compiaint, 
Terminating Proceeding and Granting 
interventions 


Issued: February 11, 1982. 


On January 5, 1982, Seminole Electric 
Cooperative, Inc., (Seminole) filed with 
the Commission a motion to withdraw 
its May 8, 1978, complaint that initiated 
this proceeding. The complaint 
concerned an alleged “daisy chain” of 
corporations which sold and resold fuel 
oil in order to inflate the price of oil 
ultimately sold to Florida Power 
Corporation (FPC). The complaint 
alleged that FPC thereby paid excessive 
prices and other fees for fuel oil and 
passed these charges on to its customers 


through its fuel clause. Seminole asked 
the Commission to require the refund of 
any unlawful amounts collected by FPC. 

Seminole’s motion to withdraw states 
that litigation in the United States 
District Court in Tampa, Florida, has 
resulted in a tentative settlement which 
would resolve the matters which are the 
subject of the complaint.’ Under an 
order of the District Court dated 
November 20, 1981,” a fund will be 
established and paid to FPC’s 
customers. As part of the settlement, 
FPC agrees that its contribution to the 
fund * will not be passed on to its 
customers and that it will not seek to 
recover these amounts from its 
customers in any future rate proceeding. 
The settlement also requires that before 
funds are distributed to FPC’s 
customers, certain conditions must be 
satisfied including, among others, the 
withdrawal of the complaint before this 
Commission.‘ 

On June 23, 1978, fourteen municipal 
customers * of FPC filed a petition to 
intervene and joined in Seminole’s 
original complaint. On January 7, 1982, 
twelve of these customers responded * 
in support of Seminole’s motion to 
withdraw the complaint. 

Under § 1.11(d) of our rules of practice 
and procedure we find that good cause 
exists for granting Seminole’s motion to 
withdraw its complaint. Withdrawal of 
the complaint is a condition to 
implementing the settlement before the 
District Court, and no party in this 
docket objects to Seminole’s motion. 
The granting of this motion, however, 
shall not bar Seminole or the intervenor 
municipal customers of FPC from 
reinstating the original complaint in this 
docket in the event that the settlement 
agreement in the District Court litigation 
is not implemented or that the 
disbursement of settlement funds does 
not take place. 

The Commission orders: 

(A) The Florida municipal customers 
of FPC are hereby permitted to intervene 


1 The proceedings in this docket have been held in 
abeyance at the request of the parties in light of the 
District Court litigation. 

2 In re Fuel Oil Cases, Nos. 77-742-Civ-T-GC, 78- 
467-Civ-T-GC, and 78-169-Civ-T-GC, (M.D. Fia.). 

* The remainder of the fund comes from the 
“daisy chain” corporations. 

*Seminole's motion to withdraw its complaint is 
subject to the condition that it be allowed to 
reinstate its complaint in the event that these 
conditions are not satisfied and disbursement of the 
settlement fund does not take place. 

5 The Cities of Alachua, Bartow, Bushnell, 
Chattahoochee, Ft. Meade, Kissimmee, Lake Helen, 
Leesburg, Mount Dora, Newberry, Ocala, Quincy, 
and Williston, and the Sebring Utilities 
Commission, all in Florida. 

* Lake Helen and the Sebring Utilities 
Commission did not respond. 





in this proceeding subject to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act; Provided, however, 
That participation by such intervenors 
shall be limited to the matters set forth 
in their petition to intervene; and 
Provided, further, That the admission of 
such intervenors shall not be construed 
as recognition by the Commission that 
they might be aggrieved by any order 
entered by the Commission in this 
proceeding. 

(B) Seminole’s motion to withdraw of 
-January 5, 1982, is hereby granted, and 
this proceeding is terminated. In the 
event, however, that the settlement 
agreement in the District Court litigation 
is not implemented, or if the 
disbursement of settlement funds does 
not take place, Seminole or the 
municipal intervenors may reinstate the 
original complaint filed in this docket. 

(C) The Secretary shall promptly 
publish this order in the Federal 
Register. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 
[FR Doc. 82-3844 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER76-205] 


Southern California Edison Co.; 
Refund 


February 9, 1982. 

The filing Company submits the 
following: 

Take notice that on February 3, 1982, 
Southern California Edison Company 
filed a refund report in accordance with 
the Commission's order of January 13, 
1982. 

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426, on or 
before February 26, 1982: Comments will 
be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3818 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. SA8&2-8-000] 


Southern Union Gathering Co.; 
Application for Adjustment 


Issued: February 8, 1982. 


On January 28, 1982, Southern Union 
Gathering Company (Southern Union) 
filed with the Federal Energy Regulatory 
Commission (Commission) an 
application for an adjustment pursuant 
to section 502(c) of the Natural Gas 
Policy Act of 1978 (NGPA), 15 U.S.C. 
3301-3432 (Supp. III 1979). Southern 
Union seeks relief from § 270.202 of the 
Commission's regulations (the reseller 
rule) and § 271.1104 of the Commission's 
regulations implementing the NGPA 
section 110 gathering allowances, as 
those rules apply to its sales to new 
customers. Southern Union also requests 
interim relief, pending final review of 
the instant application, identical to the 
permanent relief sought. 

Southern Union contends that the 
purpose of this application for 
adjustment is to “broaden the scope” of 
the interim relief granted by the 
Presiding Officer on November 18, 1981 
in Docket No. SA81-16-000. That-relief 
is limited to sales which Southern Union 
was making to E] Paso Natural Gas 
Company (El Paso) and Gas Company of 
New Mexico (GCNM) when Congress 
passed the NGPA. Both sales are first 
sales under the NGPA. Southern Union's 
instant application requests that the 
interim relief applied to these two 
existing first sales also be applied to 
any future first sales to new customers 
without further Commission approval. 
Moreover, Southern Union requests the 
authority to add to these future first 
sales any gathering charge authorized 
by the Commission for its sales to El 
Paso and GCNM. The gathering 
allowances authorized by the interim 
relief order in Docket No. SA81—16-000, 
for example 21.4715 cents in December 
1981, are being collected subject to 
refund. 

Southern Union further claims that it 
suffers special hardship, inequity, and 
unfair distribution of burdens because it 
cannot collect a gathering charge above 
the one cent per Mcf allowed by the 
regulations. Southern Union argues that 
denial of relief will inequitably prevent 
it from making firm commitments on 
price and delivery of gas with new 
customers and will result in special 
hardship due to an out-of-pocket loss for 
the twelve months ending November 30, 
1981. Finally, Southern Union submits 
that the-requested adjustment relief 
would eliminate the unfair distribution 
of burdens caused by the litigation 
expense of repeated requests for relief 
each time it wishes to make a sale to a 
new customer. 

The procedures applicable to the 
conduct of this adjustment proceeding 
are found in § 1.41 of the Commission's 
rules of practice and procedure, 18 CFR 
1.41 (44 FR 18961, March 30, 1979). 
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Any person desiring to participate in 
this adjustment proceeding shall file a 
petition to intervene in accordance with 
the provisions-of § 1.41(e). All petitions 
to intervene must be filed on or before 
March 1, 1982. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 82-3819 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. GP82-14-000] 


Tenneco Oil Co.; Petition to Reopen 
Well Category Determinations 


Issued: February 9, 1982. 

In the matter of State of Colorado, 
Section 102 NGPA Determination; 
Tenneco Oil Company; Federal No. 16-2, 
Federal No. 16-4; FERC Nos. JD79-4358, 
JD79-4360. 

On January 18, 1982, Tenneco Oil 
Company (Tenneco), Box 2511, Houston, 
Texas 77001 filed with the Federal 
Energy Regulatory Commission 
(Commission) a petition to reopen well 
category determinations for the Federal 
No. 16-2 and Federal No. 16-4 Wells, 
Garfield County, Colorado pursuant to 
the Commission's authority under the 
Natural Gas Policy Act of 1978 (NGPA), 
15 U.S.C. 3301-3432 (Supp. III. 1979). 

Tenneco states that the subject wells 
were spudded in 1978 by Palmer Oil and 
Gas Company (Palmer) and received 
final well category determinations under 
section 102(c)(i)(B)(ii), (new natural gas 
produced from, “any completion 
location, of any new well, which is 
located at a depth at least 1,000 feet 
below the deepest completion location 
of each marker well within 2.5.miles of 
such new well’). In 1979, Tenneco 
succeeded to Palmer's interest in the 
wells. In 1980, Tenneco discovered 
during a routine mapping of the wells . 
that the “true vertical depth” of the 
subject wells was measured from. the 
surface; Tennecé also discovered a 
marker well (Belco No. 1-17) which was 
less than one thousand feet deeper than 
the completion locations in the subject 
wells when measured from sea /evel. 

Concerned with an interpretation of 
“depth”, Tenneco received final well 
category determinations under section 
103(c) for the subject wells; at that time, 
Tenneco states it reduced its collection 
for gas from the subject wells to the 
section 103 maximum lawful price. 
Tenneco requests the Commission 
reopen the final well category 
determinations for Federal No. 16-2 and 
Federal No. 16-4 in order to resolve this 
question of measurement. 

With respect to the question of 
refunds arising out of Tenneco’s petition 
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to reopen well category determinations, 
notice is hereby given that the question 
of whether refunds, plus interest 
computed under 18 CFR 154.102(d) will 
be required is a matter subject to the 
review and final decision of the 
Commission. 

Any person desiring to be heard or to 
protest this petition should file, on or 
before March 15, 1982, with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, a protest or a petition to 
intervene in accordance with § 1.8 or 
1.10 of the Commission's rules of 
practice and procedure. All protests 
filed with the Commission will be 
considered, but will not make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to the proceeding or to participate as a 
party in any hearing must file a petition 
to intervene in accordance with the 
Commission’s rules. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3848 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 2809-003] 


Swift River Co. and Gardiner Hydro 
Co.; Application for Transfer of Minor 
License 


February 8, 1982. 

Public notice is hereby given that an 
application was filed on January 22, 
1982, under the Federal Power Act, 16 
U.S.C. 791(a)-825(r), by Swift River 
Company (Licensee) and Gardiner 
Hydro Company (Transferee) for 
transfer of the minor license for the 
American Tissue Project No. 2809. The 
project is located on the 
Cobbosseecontee Stream in the town of 
Gardiner, Kennebec County, Maine. 
Correspondence should be directed to: 
Angus S. King, Smith, Lloyd and King, 11 
Bank Street, Brunswick, Maine 04011. 

The American Tissue Project-would 
consist of an existing dam, a new 
penstock and a new powerhouse 
containing a turbine-generator unit with 
a total rated capacity of 900 kW. No 
new facilities have been constructed as 
yet. - 
Transferee has proposed to operate 
the project, when constructed, in 
accordance with the license. 

Gardiner Hydro Company is a private 
limited partnership organized under the 
laws of Massachusetts and authorized 
to do business in the State of Maine. 

Anyone desiring to be heard or to 
make any protests about this application 
should file a petition to intervene or a 
protest with the Commission, in 


accordance with the requirements of its 
Rules of Practice and Procedure, 18 CFR 
1.8 or § 1.10 (1980). Comments not in the 
nature of a protest may also be 
submitted by conforming to the 
procedures specified in § 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission's 
Rules. Any comments, protest, or 
petition to intervene must be received 
on or before March 22, 1982. The 
Commission’s address is: 825 North 
Capitol Street, NE., Washington, D.C. 
20426. The application is on file with the 
Commission and is available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3849 Filed 2-11-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket Nos. EL78-29 and EL79-29] 


Village of Penn Yan, New York and 
Municipal Electric Utilities Association; 
Order on Remand 


Issued: February 10, 1982. 


Background 


Before us for disposition are two 
matters. The first involves a remand by 
the United States Court of Appeals for 
the Second Circuit involving Docket No. 
EL78-29. New York State Electric and 
Gas Corporation v. Federal Energy 
Regulatory Commission, 638 F.2d 388 
(2nd Cir. 1980), cert. den.—— U.S.—— 
(1981). The controversy in that docket 
arises out of a 1961 contract between the 
New York State Electric and Gas 
Corporation (NYSEG) and the Power 
Authority of the State of New York 
(PASNY), designated Niagara Contract 
NS-11 (NS-11), and out of a 1962 
agreement between NYSEG and the 
Village of Penn Yan (Penn Yan) (1962 
agreement). These agreements provide 
for the wheeling of power by NYSEG 
from PASNY to Penn Yan. By order 
dated March 28, 1979, the Commission 
held that certain provisions in these 
contracts and in any other contracts in 
which NYSEG had agreed to provide 
similar transmission services to other 
customers which limited the use of the 
power wheeled by NYSEG for retail 
service to an area within the municipal’s 
borders were not just and reasonable. In 
New York State Electric and Gas 
Corporation, supra, while affirming the 
Commission's determination that it had 


jurisdiction over these contracts, the 
court held that the Commission 
exceeded its authority by modifying 
these contracts because.the result of this 
modification was to expand the utility's 
wheeling obligation without the hearing 
and findings required by sections 211 
and 212 of the Federal Power Act.’ The 
court remanded these proceedings to the 
Commission. . 

The second matter before us is Docket 
No. EL79-29 which involves an 
agreement between NYSEG and PASNY 
providing for.transmission of St. 
Lawrence Project power by NYSEG to 
certain PASNY preference customers 
(designated as S-7. By order dated 
January 23, 1980, the Commission held 
that certain restrictive provisions in the 
S-7 contract or in any transmission 
contract which NYSEG had entered with 
certain PASNY customers which were 
similar to those contained in NS-11 
were unenforceable. Because of the 
holding in New York State Electric and 
Gas Corporation, supra, the Commission 
filed a motion in the Court of Appeals 
before which this order was pending,’ 
seeking a remand of the case. The court 
granted the motion. 


Discussion 


Under section 211 of the Federal 
Power Act, an electric utility may apply 
to the Commission for an order requiring 
any other electric utility to provide 
transmission services to the applicant. 
Without such an application, the 
Commission has no authority to issue an 
order pursuant to section 211. 

Neither Penn Yan nor the Municipal 
Electric Utilities Association (MEUA), 
the sponser of a petition for declaratory 
order in Docket No. EL79-29, has filed 
such an application. Both Penn Yan and 
MEUA must file such an application if 
they wish to proceed under section 211 
of the Federal Power Act. If such 
applications are filed, the parties also 
should specify their standing to seek the 
requested relief under section 211 and 
the basis on which they claim that they 
are entitled to transmission services. If 
the Commission does not receive such 
applications within sixty days of the 


Sections 211 and 212 were added to the Federal 
Power Act by sections 203 and 204 of the Public 
Utility Regulatory Policies Act of 1978. 17 U.S.C. 824, 
Pub. L. No. 95-617 (1978). 

? New York State Electric and Gas Corp. v. FERC, 
2nd Cir. No. 80-4078. 

5In this regard, we note that in its petition to 
intervene in Docket No. EL79-29, NYSEG alleged 
that MEUA does not sell any electric energy. ~ 
Section 211 applies to electric utilities, which are 
defined as “* * * any person or state agency which 
sells electric energy * * *.” Section 3(22) of the 
Federal Power Act. 





date of issuance of this order. we shall 
terminate these proceedings. 

The court in New York Gas and 
Electric Corporation, supra, vacated 
those portions of the orders in Docket 
No. EL78-29 which modified the 
contracts. Consistent with that holding, 
we shall at this time vacate Ordering 
Paragraph (A), the second sentence of 
Ordering Paragraph (C), and the second 
sentence of Ordering Paragraph (D) of 
the order issued by the Commission in 
Docket No. EL79-29 on January 23, 1980. 

Consolidation of these two 
proceedings might be appropriate in the 
event that both Penn Yan and MEUA 
file applications pursuant to section 211. 
The parties may comment on the 
appropriateness of consolidation under 
these circumstances. 

The Commission orders: 

(A) Within sixty (60) days of the date 
of this order, Penn Yan and/or MEUA, if 
they wish to proceed under section 211 
of the Federal Power Act, shall file ‘ 
applications as required by that section. 
If they file such applications, they shall 
specify their standing to seek the 
requested relief under section 211 and 
the basis of any claim they make to 
transmission services. In addition, the . 
parties may comment on the 
appropriateness of consolidating Docket 
Nos. EL78-29 and EL79-29. If the 
Commission does not receive such 
application within sixty (60) days of the 
date of this order, these dockets shall be 
deemed to have terminated without 
prejudice. 

(B) Ordering Paragraph (A), the 
second sentence of Ordering Paragraph 
(C), and the second sentence of 
Ordering Paragraph (D) of the order 
issued in Docket No. EL79-29 on January 
23, 1980, are hereby vacated. 

(C) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3845 Filed 2-11-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER81-388-000] 


Virginia Electric & Power Co.; Order 
Granting Motion To Collect Proposed 
Settlement Rates on an Interim Basis 
Pending Commission Action on 
Settlement 


Issued: February 11, 1982. 

On January 5, 1982, Virginia Electric 
and Power Company (VEPCO) filed a 
motion requesting authorization to 
collect proposed settlement rates on an 
interim basis for its wholesale 


cooperative customers in North Carolina 
in lieu of the revised rates it filed in 
compliance with the Commission order 
issued May 28, 1981.' Subsequently, on 
December 31, 1981, VEPCO filed an 
executed Settlement Agreement in this 
proceeding. In the present motion, 
VEPCO states that by collecting the 
proposed settlement rates on an interim 
basis it will avoid additional refunds 
and the customers will have the benefit 
of the lower rates. All of the wholesale 
customers were offered the opportunity 
to participate in this arrangement. 
However, only the North Carolina 
cooperatives have requested this 
procedure and join in VEPCO’s motion. 
In addition, VEPCO states that in the 


~ event the Settlement Agreement is 


rejected or unacceptabiy modified or 
conditioned by the Commission, it 
proposes (1) reinstatement of the revised 
rates, subject to refund, to become 
effective as of the date of the order 
rejecting or unacceptably modifying or 
conditioning the Settlement Agreement; 
(2) addition of a surcharge, subject to 
refund, to the revised rates over’a six 
month period to enable it to recover the 
difference between revenues collected 
under the interim settlement rates and 
the revenues that would have been 
collected under the revised rates during 
the period when the interim rates were 
collected, and (3) that interest on 
surcharge amounts be determined at the 
rates provided for in § 35.19(a) of the 
Commission’s regulations.’ 


Discussion 


Upon review, the Commission finds 
good cause to grant VEPCO’s motion to 
collect the proposed settlement rates on 
an interim basis with respect to the 
North Carolina cooperatives. 
Accordingly, the Commission will 
permit VEPCO to collect the settlement 
rates from the North Carolina 
customers, subject to refund, to become 
effective on September 1, 1981. If the 
Commission should disapprove the 
proposed settlement, VEPCO may 
collect the revised rates, subject to 
refund, from the date of the final order 
making that disposition and as ordered 
below. 

The Commission orders: 

(A) The motion filed on January 5, 
1981, by VEPCO is granted. 


' VEPCO originally submitted a proposed rate 
increase on March 31, 1981. By order issued May 28, 
1981, the Commission, inter alia, accepted for filing 
and suspended the rate to become effective, subject 
to refund on September 1, 1981. On June 29, 1981, 
VEPCO submitted revised rates in compliance with 
the May 28, 1981 order. The compliance rates 
became effective on September 1, 1981. 

? VEPCO intends that this procedure be the same 
as utilized in Alabama Power Company, Docket No. 
ER81-95-000, issued July 15, 1981. 
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(B) Good cause having been shown, 
VEPCO is authorized to collect the 
proposed settlement rates from the 
North Carolina cooperatives to become 
effective, subject to refund, on 
September 1, 1981. 

(C) If the Commission ultimately __ 
rejects the settlement, VEPCO will be 
permitted to collect the higher filed 
revised rates with a surcharge to 
recover the difference between the 
settlement rate and the filed rate, from 
the date the Commission order rejecting 
the settlement becomes final, subject to 
refund, for six months from the North 
Carolina customers pending the 
determination of just and reasonable 
rates. Interest on the surcharge amounts 
will be determined at the rates provided 
for in § 35.19(a) of the Commission's 
regulations. . 

(D) The Secretary shall promptly 
publish this order in the Federal 
Register. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 
Virginia Electric and Power Company 


Docket No. ER81-388-000 


Item: Interim Rates Applicable to North 
Carolina Rural Electric Cooperatives for 
Service RC (Resale) 

Filed: January 5, 1982 


RATE SCHEDULE DESIGNATIONS 





Cape Hatteras EMC................ 
Edgecombe-Martin County 


{FR Doc, 62-3846 Filed 2-11-62; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER82-67-001] 


Wisconsin Public Service Corp.; 
Compliance Filing 


February 9, 1982. 

The filing Company submits the 
following: 

Take notice that on January 29, 1982, 
Wisconsin Public Service Corporation 
filed revised W-1 and W-2 rates in 
compliance with the Commission's order 
of December 31, 1982. 

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
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NE., Washington, D.C. 20426, on or 
before February 26, 1982. Comments will 
be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 
Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-3847 Filed 2-11-82; 8:45 am] 

BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-2048-7] 


Availability of Environmental Impact 
Statements Filed February 1 Through 
5, 1982 Pursuant to 40 CFR Part 1506.9 


Responsible Agency: Office of Federal 
Activities, Ms. Kathi Wilson (202) 245- 
3006. 

Corps of Engineers 


EIS No. 820052, Draft, COE; CT; North Haven 
Mall Development, Permit, North Haven 
County (Due: 3/29/82) 

EIS No. 820047, Draft, COE; SEV; MN WI 
Duluth-Superior Harbor and Channel 
Modification (Due: 3/29/82) 

EIS No. 820056, Final, COE; SEV; CT NY 
Western Long Island Sound (WLIS) III 
Disposal Site, Designation (Due: 3/15/82) 


Department of Commerce 


EIS No. 820057, Final, NOA; SEV; CA OR WA 
Groundfish Fishery Management Plan, 
Pacific Ocean (Due: 3/15/82) 


Department of Interior 


EIS No. 820054, Draft, OSM; WY; North 
Antelope Mining and Reclamation Plan, 
Approval, Campbell County (Due: 4/7/82) 

EIS No. 820053, Draft, BLM; ID; Ellis- 
Pahsimeroi Grazing Management Plan, 
Lemhi and Custer Counties (Due: 3/29/82) 


Department of Transportation 


EIS No. 820059, Draft, FAA; OR; Clackamas 
County-Mulino Reliever Airport, 
Clackamas County (Due: 4/5/82) 

EIS No. 820049, Final, FAA; CA; Palmdale 
International Airport, Palmdale, Los 
Angeles County (Due: 3/15/82) 

EIS No. 820060, Draft, FHW; CA; 98th Avenue 
Widening, CA-17 to I-580, Alameda 
County (Due: 4/7/82) 

EIS No. 820048, Draft, CGD; NY; South Bronx- 
Oak Point Link Railroad Improvement, 
Permit, Bronx County (Due: 3/29/82) 


Environmental Protection Agency 


EIS No. 820046, Final, EPA; ID; City of Coeur 
D'Alene WWT Facilities, Grant, Kootenai 
County (Due: 3/15/82) 

EIS No. 820050, Final, EPA; FL; Big Bend 
Generating Station, No. 4, NPDES Permit, 
Hillsborough County (Due: 3/15/82) 


Department of Housing and Urban 
Development 


EIS No. 820058, Draft, HUD; UT; Eagle 
Springs Development, Mortgage Insurance, 
Rich County (Due: 3/29/82) 


Department of Defense, Air Force 


EIS No. 820061, DSuppl, UAF; CA; 
Vandenberg AFB Space Shuttle Program, 
Santa Barbara County (Due: 3/29/82) 

Department of Agriculture 

EIS No. 820051, Draft, REA; IL; Pike County 
Generating Facility and Transmission 
Lines, Pike County (Due: 3/29/82) 


Federal Energy Regulatory Commission 

EIS No. 820055, FSuppl, FRC; NY; Staten 
Island LNG Project, Certificate, Staten 
Island County (Due: 3/15/82) 
Dated: February 9, 1982. 

Paul C. Cahill, 

Director, Office of Federal Activities. 

[FR Doc. 82-4041 Filed 2-11-82; 8:45 am] 

BILLING CODE 6560-29-M 


[EN-FRL-2017-2] 


Findings of Administrator With Regard 
to Steel Industry.Compliance 
Extension Act of 1981: Sharon Steel 
Corp. ; 
AGENCY: Environmental Protection 
Agency. , 

ACTION: Notice of Findings Preliminary 
to Lodging of Amended Consent Decree. 


SUMMARY: The Administrator indicates 
her preliminary intention to exercise her 
discretion and agree to an extension of 
certain compliance dates for the Sharon 
Steel Corporation under the Steel 
Industry Compliance Extension Act of 
1981 (the “SICEA”) which amended 
Section 113 of the Clean Air Act. 

DATE: Effective February 12, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Michael Alushin (EN-329), U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, D.C. 20460, 
(202) 382-4148. 

SUPPLEMENTARY INFORMATION: On 
October 2, 1981, Sharon Steel 
Corporation (hereinafter “Sharon’’) filed 
an application with the Environmental 
Protection Agency (“the Agency’) 
seeking certain compliance date 
extensions for steelmaking facilities 
under the provisions of Section 113(e) of 
the amended Clean Air Act (Pub. L. 97- 
23, 42 U.S.C. 7413(e)). This notice 
represents the Agency’s formal 
determination that the applicant 
qualifies for an extension of certain 
compliance dates in its existing consent 
decree. (Civil Actions Nos. 79-1201-] 
and 80-869-], United States of America 
v. Sharon Steel Corporation, Western 
District of Pennsylvania, entered August 
26, 1981; hereinafter, “existing consent 
decree”.) The Agency is not required by 


the SICEA to solicit public comment on 
these Findings. The Agency will, 
nonetheless, receive public comments 
on these Findings, and take such 
comments into account when preparing 
the amended consent decree to 
implement the appropriate extensions 
under the SICEA. Persons wishing to 
comment hereon should do so without 
delay because negotiation of the terms 
of the amended decree will begin 
immediately. There will be additional 
opportunity for public comment, 
however. Pursuant to 28 CFR 50.7, the 
Department of Justice will publish notice 
in the Federal Register of the proposed 
amended decree, and solicit public 
comment before finally submitting the 
proposed amended decree to the court. 


Findings 

On the basis of information submitted 
by the applicant and other information 
available to me, I make the following 
findings: 

(1) I find that the following 
compliance obligations necessary to 
achieve compliance with the applicable 
provisions of the Pennsylvania State 
Implementation Plan may be extended 
as indicated: 


[in millions of dollars} 





lo 
Project descrption | gwd, | Final eomance 
ture 





(a) Emission control for $6.0 | Dec. 31, 1985. 
blast casthouse 

shared by 

Works blast furnaces. 

(b) Emission control (fur- 

nace enclosure project) 

for BOF Vessel No. 3. | 





I find that it is possible for Sharon to 
complete the installation of the control 
equipment at the BOF shop sooner than 
the end of 1985, and direct that in 
negotiating the consent decree the 
actual final compliance date for the BOF 
be established at the earliest reasonable 
date consistent with the requirement of 
the Section 113(e)(2) phased program of 
spending. 


(2)(a) I find that the compliance 
obligation extensions in paragraph (1) 
above are necessary to allow Sharon to 
make the capital investments in its iron 
and steel-making operations described 
below. 


(b) I find that the qualifying 
modernization investments described 
below will improve the efficiency and 
productivity of Sharon's iron and steel- 
producing operations. 


(c) I find that the investments 
described below are proposed to be 





6484 


made in communities (Warren, Ohio, 
and Farrell, Pennsylvania) which 
already contain iron and steel-producing 
facilities. 


Qualifying Modernization Investments 
Project 


(i) Construction of modern Steel Strapping 
Line at Sharon's Brainard Seep Division 
in Warren, Ohio. 

(ii) Specialized cylindrical casting of 
electric furnace ingots at Farrell, 
Pennsylvania Works. 


(3) I find that in order to achieve 
compliance with the Pennsylvania State 
Implementation Plan (as amended on 
May 20, 1980, 45 FR 33607; hereinafter 
“SIP”) at all sources in its iron and steel- 
producing operation, Sharon will be 
required to make at least the following 
capital expenditures: 


Cin millions of dollars} 


(4) I find that the requirement for a 
“phased program of compliance” (as 
defined in Section 113(e)(2) of the Act) 
requires Sharon to make pollution 
control capital expenditures for the 
projects set forth in finding (3) above on 
the following schedule, commencing 
with the entry of the amended decree: 


(5) I find that an integration of the 
“qualifying modernization investment” 
and the “phased program of 
compliance” schedule, when allowing 
for the required investments under 
Section 113(e)(1)(B) of the Act, results in 
the following required schedule of 
capital expenditures: 


Cumulative amount required to be 

expended 
At feast $8 million for qualifying By July 17, 1983. 
prove efficiency productivity. 
ee ee By Dec. 31, 1983. 
aretha @baitink tor gabdn ean By Dec. 31, 1984. 


trol. 
At least $8 million for pollution con- | By Dec. 31, 1985. 
trol. 


(6) I find that Sharon will have 
sufficient funds to comply with the 


capital expenditure requirements set 
forth in Finding (5) above. 

(7) I find that Sharon has violated the 
following provisions of the existing 
consent decree, but that such violations 
are de minimis in nature, within the 
meaning of Section 113(e)(1)(E) of the 
Act: 

(a) Exsting Consent Decree Provision 
II.B1.e.: Purchase Orders for Furnace 
Enclosure at BOF Vessel No. 3. The 
existing consent decree, at paragraph 
III.B.1.e., required Sharon to have issued 
purchase orders, by August 1, 1981, for 
equipment necessary to complete 
construction and to put into operation a 
furnace enclosure at BOF Vessel No. 3. 
Sharon actually issued the required 
purchase orders on August 28, 1981, 
some twenty-Seven (27) days after the 
required date, and, on that date, issued 
a letter to EPA advising the Agency as 
to the reasons for the delay in issuing 
the required purchase orders. 
Subsequently, Sharon suspended its 
efforts to meet this schedule in 
anticipation of the filing by Sharon of its 
pending application under the SICEA. 
Because the delay has not been so great 
as to preclude compliance with the final 
compliance date in the existing decree, 
this violation is considered de minimis. 

(b) Existing Consent Decree 
Provisions V.B.1.c. and V.B.2.: Purchase 
Orders for Blast Furnace Casthouse 
“Partial Building Evacuation System”. 
The existing consent decree, at 
paragraphs V.B.1.c. and V.B. 2., required 
Sharon to have issued purchase orders, 
by July 1, 1981, for a “partial building 
evacuation system” to control blast 
furnace casthouse emissions, and to 
have commenced construction on said 
system by July 1, 1981. Sharon failed to 
issue the required purchase orders and 
commence construction by July 1, 1981, 
although it did issue a “letter of intent” 
on June 30, 1981, to place the required 
purchase orders. Sharon deferred 
vendor action on the letter of intent, and 
deferred construction, in anticipation of 
receiving a compliance extension under 
the SICEA. If the company undertakes 
special efforts to comply such as 
payment of premium rates for expedited 
delivery of equipment, this delay has not 
been so great as to preclude compliance 
with the final compliance date in the 
existing decree. Accordingly this 
violation is considered de minimis. 

(8) I find that the extensions of 
compliance contemplated herein will not 
result in degradation of air quality 
during the term of the extension. This 
finding is predicated, inter alia, on 
Sharon's assurance that adequate 
operation and maintenance procedures 
will be maintained. 
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Based on the above findings, I have 
decided to exercise my statutory 
discretion and, on a preliminary basis, 
to consent to the extension of certain 
deadlines of compliance, as enumerated 
in finding (1) above, contingent upon the 
successful negotiation and agreement 
between Sharon and the United States 
of a Federal judicial decree containing 
all provisions required by Section 113(e) 
of the Act. This exercise of my 
discretion is entirely contingent upon 
such successful negotiation and 
agreement, and if the parties are unable 
to reach a complete and total agreement 
in the form of an amended consent 
decree, then I shall not consent to such 
an extension. I hereby give my 
preliminary consent to entry of an 
appropriate amended consent decree 
which requires capital expenditures to 
be made on a the schedule reflected in 
my Finding number (5) above. The 
negotiation of such a decree is 
underway and a decree may be 
presented to me for my review within a 
few weeks. Persons desiring to make 
public comment on these Preliminary 
Findings should do. so without delay. 
Comments should be sent to: 

Michael Alushin, Office of Enforcement 
Counsel (EN-329), U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, D.C. 20460, Telephone: 202-382- 
4148. 


Notice is hereby given that in the 
event of successful negotiation and 
agreement between Sharon and the 
United States of such Federal judicial 
decree, such consent decree will be 
lodged and opportunity for public 
comment provided, under the provision » 
of 28 CFR 50.7, by publication in the 
Federal Register by the Department of 
Justice, without any further notice (by 
Federal Register publication or 
otherwise) by EPA. 

Dated: February 2, 1982. 

Anne M. Gorsuch, 
Administrator. 

[FR Doc. 82-3862 Filed 2-11-82; 8:45 am] 
BILLING CODE 6560-33-M 


([EN-FRL-2017-3] 


Findings of Administrator With Regard 
to Steel Industry Compliance } 
Extension Act of 1981: Shenango Inc. 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of Findings Preliminary 
to Lodging of Amended Consent Decree. 


SUMMARY: The Administrator indicates 
her preliminary intention to exercise her 
discretion and agree to an extension of a 


) 
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certain compliance date for Shenango 
Incorporated under the Steel Industry 
Compliance Extension Act of 1981 (The 
“SICEA”) which amended Section 113 of 
the Clean Air Act. 


DATEs: Effective February 12, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Michael Alushin (EN-329), U.S. 
Environmental Protection Agency, 401 M 
Street SW, Washington, D.C. 20460 (202) 
382-4148. 


SUPPLEMENARY INFORMATION: On 
October 9, 1981, Shenango Incorporated 
(hereinafter “Shenango” filed an 
application with the Environmental 
Protection Agency seeking a certain 
compliance date extension for its 
ironmaking facility at Neville Island, 
Pennsylvania under the provisions of 
Section 113(e) of the Clean Air Act (Pub. 
L. 97-23, 42 U.S.C. § 7413(e)), known as 
the Steel Industry Compliance Extension 
Act of 1981 (hereinafter “the Act”). This 
Notice of Preliminary Findings 
represents the Agency's formal 
determination that the applicant 
qualifies for an extension of a 
compliance date in its existing consent 
decree (Ci-~il Action No. 80-1172; United 
States of America and County of 
Allegheny v. Shenango Incorporated, 
Western District of Pennsylvania, 
entered October 16, 1980; hereinafter 
"existing consent decree”). Although the 
Act does not'require the Agency to 
promulgate proposed findings and solicit 
public comments prior to the 
promulgation of these Preliminary 
Findings, the Agency will consider any 
public comments received on these 
Findings when preparing the amended 
consent decree. Persons wishing to 
comment should.do so without delay 
because negotiation of the terms of the 
amended decree will begin immediately. 
There will be additional opportunity for 
public comment, however. Pursuant to 
28 CFR 50.7.the Department of Justice 
will publish notice in the Federal 
Register of the proposed amended 
decree and invite public comment before 
submitting the amended decree to the 

- court for entry. 


Findings 


On the basis of information submitted 
by the applicant and other information 
available to me I make the following 
findings: 

(1) I find that the following 
compliance obligation may be extended: 


Lin millions of dollars} 


(2) (a) I find that the above extension 
is necessary to allow the company to 
make the capital investment in its iron- 
and steel-producing operations 
described below. 

(b) I find that the investment 
described below will improve the 
efficiency and productivity of the 
company’s iron- and steel-producing 
operation at the Sharpsville foundry. 

(c) I find that the investment 
described below is to be made in a 
community which already contains iron- 
and steel-producing facilities. 


[in millions of dollars] 


(3) I find that the capital investment 
described below is not within the scope 
of the company’s iron- and steel- 
producing operations. 


[in millions of dollars} 


(4) find that in order to achieve 
compliance with the Allegheny County 
portion of the Pennsylvania State 
Implementation Plan (as amended Oct. 


‘21, 1981, 46 FR 51607; hereinafter “SIP”) 


at all sources in its iron- and steel- 
producing operations Shenango will be 
required to make at least the following 
capital expenditure: 

Lin millions of dollars} 


(5) I find that.a “phased program of 
compliance” as defined in Section 
113(e)(2) of the Act would require 
Shenango to make capital.expenditures 
for pollution control in accordance with 
the following schedule: 


(Cumulative total in millions of dollars} 


SUD ooncencescconventionisctyusinqecnsanechsoneinbaskeneetes By Dec. 31, 1983. 


Se ee ee eee By July 1, 1985. 


This phased program of spending does 
not comport exactly with the statutory 
definition found in section 113(e)(2). 
However, because the extension will be 
granted for only one project, this 
schedule does represent a phased 
program of spending, “to the extent 
possible.” Section 113(e)(2). The policy 
behind the phased program requirement 
of the statute is furthered by my 
requirement that the project be 
completed by July 1, 1985. 

(6) I find that an integration of the 
“qualifying modernization investment” 
and the “phased program of 
compliance” schedule, when allowing 
for the required investments under 
Section 113({e)(1)(B) of the Act, results in 
the following required schedule of 
capital expenditures: 

At least $2 silion for improving By July 17, 1989. 
efficiency and 

At least a cumulative total of $1 By Dec. 31, 1983. 
million for pollution control. 

At least a cumulative total of $2 By July 1, 1985. 
milion for pollution control. 

(7) | find that Shenango will have 
sufficient funds to comply with the 
capital expenditure requirements set 
forth in Finding (6) above. 

(8) I find that the company has 
violated the following provisions of the 
existing consent decree but that such 
violations either have been corrected or 
are de minimis. 

(a) Consent Decree Provision 5(b})(3): 
Door and Jamb Replacement on Coke 
Battery No. 4. Shenango failed to 
commence installation of all new doors 
and jambs on coke battery No. 4 by 
September 30, 1981 as required by 
provision 5(b)(3) of the consent decree. 
However, Allegheny County and EPA 
data have shown the source to already 
be in compliance with the final relevant 
door leakage standard so that 
replacement is not currently necessary 
to achieve compliance with the final 
standards in the decree. Accordingly, 
this violation is considered de minimis. 

(b) Consent Decree Provision 
5(e)(6)(C): Pushing Visible Emissions 
from Coke Batteries Nos. 3 and 4. 
Shenango has failed to comply with the 
visible emission standard applicable to 
its pushing operations at Coke Batteries 
Nos. 3 and 4. Shenango utilizes a 
Chemico Car to capture emissions from 
its pushing operation on Coke Batteries 
Nos. 3 and 4. The existing consent 
decree requires Shenango to employ the 
best operation and maintenance 
practices on its. pushing emission control 
device and to make all reasonable 
modifications and additions to the 
device to maximize its availability. To 
date Shenango has employed 





4 
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satisfactory operation and maintenance 
practices to maximize the availability of 
the Chemico Car. The present visible 
emissions result from minor leaks from a 
control system that is-operating 
efficiently and not from periods of 
uncontrolled emissions. I therefore 
consider these present violations to be 
de. minimis. 

(c) Consent Decree Provision 5(f)(3): 
Installation of Gas Cleaning Device on 
Combustion Stack Serving Coke Battery 
No. 4. Shenango failed to place purchase 
orders for a gas cleaning device for coke 
battery No. 4 combustion stack by 
November 1, 1980 and failed to 
commence construction by September 1, 
1981. However, the company did place 
purchase orders on June 1, 1981. If the 
company undertakes special efforts to 
comply such as payment of premium 
rates for expedited delivery of 
equipment, these delays are not so great 
as to preclude compliance with the final 
compliance date in the existing consent 
decree. Accordingly, this violation is 
considered de minimis. 

(d) Consent Decree Provision 6(e): 
Installation of Emission Control 
Equipment on Blast Furnace “B” 
Casthouse. Shenango failed to issue 
purchase orders for the installation of 
emission control equipment on Blast 
Furnace “B” casthouse by June 1, 1981. 
However, an alternative emission 
reduction plan which will eliminate the 
need to control Blast Furnace “B” 
casthouse emissions, prepared by 
Shanango, was formally submitted to 
EPA on May 18, 1981 by the 
Pennsylvania Department of 
Environmental Resources as a revision 
to the Allegheny County portion of the 
Pennsylvania State Implementation Plan 
(“SIP”). I have recently approved this 
revision to the Pennsylvania SIP. 
Accordingly, this violation is considered 
de minimis. 

(9) 1 find that the extension of the 
compliance date contemplated herein 
will not result in degradation of air 
quality during the term of the extension. 
This finding is predicated on the 
company’s assurance that adequate 
operation and maintenance procedures 
will be followed. 

Based on these findings, I have 
decided to exercise my statutory 
discretion to consent preliminarily to the 
extension of a certain deadline of 
compliance contingent upon the 
successful negotiation and agreement 
between the company and the United 
States of a Federal judicial decree 
containing the provisions outlined in 
Section 113(e)(1)(C) of the Act. This 
exercise of my discretion is entirely 
contingent upon such successful 
negotiation and should the parties be 


unable to frame a complete and total 
agreement then no such extension shall 
be granted. 

In particular, I hereby give my 
preliminary consent to the entry of a 
proper decree which requires capital 
expenditures to be made in accordance 
with the schedule contained in Finding 
(5) above. The negotiation of such a 
decree is underway and a decree may 
be presented to me for review within a 
few weeks. Persons desiring to make 
public comment on these Preliminary 
Findings should do so without delay. 
Comments should be sent to: 


Michael Alushin, Office of Enforcement 
Counsel (EN-329), U.S. Environmental 
Protection Agency, 401 M Street, S.W., 
Washington, D.C. 20460, Telephone: (202) 
382-4148. ; 


Notice is hereby given that in the 
event of successful negotiations and 
agreement between the company and 
the United States of such amended 
Federal judicial decree, such consent 
decree will be lodged and public 
comment opportunity provided under 
the provisions of 28 CFR 50.7 by Federal 
Register publication by the Department 
of Justice without any further Federal 
Register notice on behalf of the 
Environmental Protection Agency. 


Dated: February 6, 1982. 
Anne M. Gorsuch, 
Administrator. 


[FR Doc. 82-3861 Filed 2-11-82; 8:45 am] 
BILLING CODE 6560-33-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


Public Broadcasting Commission 
Schedules Meeting for March 1, 1982 


February 9, 1982. 


The Temporary Commission on 
Alternative Financing for Public 
Telecommunications has scheduled its 
next meeting for March 1, 1982. 

The meeting will be at 2 p.m. in Room 
856 of the Federal Communications - 
Commission building at 1919 M Street, 
NW, in Washington, D.C. 

For further information contact Judy 
Herman or John Kamp, Broadcast 
Bureau, (202) 632-6302. 

William J. Tricarico, 
Secretary, Federal Communications 
Commission. 


|FR Doc. 82-3770 Filed 2-11-82; 8:45 am] 
BILLING CODE 6712-01-M 


‘Max E. Sudds Designating Application 


for Hearing on Stated Issues 
Designation Order 


Adopted: February 1, 1982. 
Issued: February 3, 1982. 


In the matter of application of Max E. 
Sudds, 408 E. 56th Street, Los Angeles, 
California 90011, for renewal of amateur 
radio station license WA6QAG and 
technician class operator license. 

1. The Commission has information 
that you apparently violated the 
Amateur Rules specified below. We sent 
you a notice of violation about this 
matter on June 5, 1981. 

2. The Commission is required by 
Section 309(e) of the Communications 
Act of 1934, as amended, to designate an 
application for hearing if it cannot 
determine that the grant of the 
application would serve the public 
interest, convenience and necessity. 
Therefore, your captioned application is 
designated for hearing. If you wish to 
present evidence at an evidentiary 
hearing before an Administrative Law 
Judge, you must file within 20 days of 
this Order a notice stating your intention 
to appear. If you fail to file a Notice of 
Appearance, your application will be 
dismissed with prejudice. If you do file a 


.Notice, the time, place and Presiding 


Judge for hearing will set by a later 
Order. Forms and envelopes are 
enclosed for your reply. 

3. This action is taken under Section 
309(e) of the Act, pursuant to delegated 
authority and your case will be decided 
upon the following issues: 

(a) To determine whether there were 
transmissions on April 26, 1981 in wilful 
violation of 18 U.S.C. 1464 (obscene, 
indecent or profane language) and/or 
Sections 97.84 (failure to identify), 97.119 
(obscene, indecent or profane words, 
language or meaning), 97.123 
(unidentified communications) and/or 
97.125 (interference) of the 
Commission's Rules. 

(b) To determine whether Max E. 
Sudds is qualified to be an Amateur 
licensee. 

(c) To determine whether Sudds’ 
pending application should be granted. 

4. Any questions about this should be 
directed to the Compliance Division of 
the Private Radio Bureau at (202) 632- 
7197, This Order is being sent by 
Certified Mail—Return Receipt 
Requested and by Regular Mail. 


‘Use the enclosed pre-addressed envelopes to 
return your reply to the Compliance Division and to 


- send a copy of that reply to the Chief 


Administrative Law Judge. 
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Chief, Private Radio Bureau. 
Raymond A. Kowalski, 

Chief, Compliance Division. 
[FR Doc. 82-3765 Filed 2-11-82; 8:45 am] 
BILLING CODE 6712-01-M 


[CC Docket Nos. 82-34, 82-35; File Nos. 
22362-CD-P-78, 22127-CD-P-78] 


Tele-Com, inc. of Indiana and Digital 
Paging Systems of Indiana, Inc.; 
Designating for 
Consolidated Hearing on Stated Issues 


Order Designating Applications for 
Hearing 

Adopted: January 19, 1982. 

Released: February 1; 1982. 


In Re Applications of Tele-Com, Inc. 
of Indiana, For authority to construct a 
new two-way facility to operate on 
frequency 454.250 MHz in the Domestic 
Public Land Mobile Radio Service at 
Indianapolis, Indiana, CC Docket No. 
82-34, File No. 22362—-CD-P-78; Digital 
Paging Systems of Indiana, Inc., For 
authority to construct a new two-way 
facility to operate on frequency 454.250 
MHz in the Domestic Public Land 
Mobile Radio Service at Indianapolis, 
Indiana, CC Docket No. 82-35, File No. 
22127-CD-P-78. 

1. Presently before the Chief, Mobile 
Services Division, pursuant to delegated 
authority, are the captioned applications 
of Tele-Com, Inc. of Indiana and Digital 
Paging Systems of Indiana, Inc. These 
applications are electrically mutually 
exclusive; therefore, a comparative 
hearing will be held to determine which 
applicant would better serve the public 
interest. We find the applicants to be 
legally, technically and otherwise 
qualified. 

2. Accordingly, it is ordered, pursuant 
to Section 309 of the Communications 
Act of 1934, as amended, that the 
applications of Tele-Com, Inc. of 
Indiana, File No. 22362—CD-P-78 and 
Digital Paging Systems of Indiana, Inc., 
File No. 22127-CD-P78, are designated 
for hearing in a consolidated proceeding 
upon the following issues: 

(a) To determine on a comparative 
basis; the nature and extent of service 
proposed by each applicant, including 
the rates, charges, maintenance, 
personnel, practices, classifications, 
regulations, and facilities pertaining 
thereto; 

(b) To determine on a comparative 
basis, the areas and populations that 
each applicant will serve within the 
prospective interference-free area 
within 39 dBu contours, ' based upon the 


‘For the purpose of this proceeding, the 
interference-free area is defined as the area within 


standards set forth in Section 22.504(a) 
of the Commission's Rules,” and to 
determine and compare the need for the 
proposed services in said areas; and 

(c) To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, what disposition of the 
referenced applications would best 
serve the public interest, convenience 
and necessity. 

3. It is further ordered, That the 
hearing shall be held at a time and place 
and before an Administrative Law Judge 
to be specified in a subsequent Order. 

4. It is further ordered, That the Chief, 
Common Carrier Bureau, is made a 
party to the proceeding. 

5. It is further ordered, That the 
applicants may avail themselves of an 
opportunity to be heard by filing with 
the Commission pursuant to § 1.221(c) of 
the Rules within 20 days of the release 
date hereof, a written notice stating an 
intention to appear on the date for the 
hearing and present evidence on the 
issues specified in this Memorandum 
Opinion and Order. 

6. The Secretary shall cause a copy of 
this Order to be published in the Federal 
Register. 

William F. Adler, 

Acting Chief, Mobile Services Division, 
Common Carrier Bureau. 

[FR Doc. 82-3766 Filed 2-11-82; 8:45 am] 
BILLING CODE 6712-01-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


[FEMA-651-DR] 


California; Amendment to Notice of 
Major Diaster Declaration 


AGENCY: Federal Emergency « 
Management Agency. 


ACTION: Notice. 


SUMMARY: This notice amends the 
Notice of a major disaster for the State 
of California (FEMA-651-DR), dated 
January 7, 1982, and related 
determinations. 


DATED: February 4, 1982. 


the 39 dBu contour as calculated from Section 
22.504, in which the ratio of desired-to-undesired 
signal is equal to or greater than R in FCC Report 
No. R-6406, equation 8. 

? Section 22.504({a) of the Commission's Rules and 
Regulations describes a field strength contour of 39 
decibels above one microvolt per meter as the limits 
of the reliable service area for base stations 
engaged in two-way communications service on 
frequencies in the 450-470 MHz band. Propagation 
data set forth in Section 22.504(b) are the proper 
bases for establishing the location of service 
contours F(50,50) for the facilities involved in this 
proceeding. (The applicants should consult with the 
Bureau counsel with te goal of reaching joint 
technical exhibits.) 


FOR FURTHER INFORMATION CONTACT: 
Sewall H. E. Johnson, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, D.C. 20472 (202) 287-0501. 

Notice: The Notice of a major disaster 
for the State of California dated January 
7, 1982, is hereby amended to include 
the following area among those areas * 
determined to have been adversely 
affected by the catastrophe declared a 
major disaster by the President in his 
declaration of January 7, 1982: 

Solano County for Public Assistance 
in addition to Individual Assistance. 


(Catalog of Federal Domestic Assistance No. 
83.300, Disaster Assistance) 

Lee M. Thomas, 

Associate Director, State and Local Programs 
and Support, Federal Emergency 
Management Agency. 

[FR Doc. 82-3741 Filed 2-11-82; 8:45 am] 

BILLING CODE 6718-02-M 


FEDERAL RESERVE SYSTEM 


Bank Holding Companies; Proposed 
de Novo Nonbank Activities 


The bank holding companies listed in 
this notice have applied, pursuant to“ 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(8) and 
§225.4(b)(1) of the Board’s Regulation Y 
(12 CFR 225.4(b)(1)), for permission to 
engage de novo (or continue to engage in 
an activity earlier commenced de novo), 
directly or indirectly, solely in the 
activities indicated, which have been 
determined by the Board of Governors 
to be closely related to banking. 

With respect to each application, 
interested persons may express their 
views on the question whether 
consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interest, 
or unsound banking practices.” Any 
comment on an application that requests 
a hearing must include a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of that proposal. 

Each application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank indicated 
for that application. Comments and- 





requests for hearings should identify 
clearly the specific application to which 
they relate, and should be submitted in 
writing and received by the appropriate 
Federal Reserve Bank not later than 
March 6, 1982. 

A. Federal Reserve Bank of 
Minneapolis (Lester G. Gable, Vice 
President) 250 Marquette Avenue, 
Minneapolis Minnesota 55480: 

First Bank System, Inc., Minneapolis 
Minnesota (leasing activities, Montana, 
Wyoming, and western North Dakota): 
To engage through its subsidiary, FBS 
Financial, Inc., in leasing personal 
property in accordance with the Board's 
Regulation Y; and acting as an agent, 
broker or advisor in the leasing of real 
or personal property. These activities 
would be conducted from an office in 
Billings, Montana, serving Montana, 
Wyoming, and western North Dakota. 

B. Federal Reserve Bank of Kansas 
City (Thomas M. Hoening, Assistant 
Vice President) 925 Grand Avenue, 
Kansas City, Missouri 64198: 

Devonshire Investment Company, 
Bethany, Oklahoma (insurance 
activities; Oklahoma): To engage, 
through its subsidiary, Devinco Credit 
Insurance Agency, Inc., in selling ~ 
reducing term, joint and single, credit 
life insurance in connection with 
installment loans, level term credit life 
insurance in connection with demand 
and single payment credit, and credit 
related accident and health insurance, 
directly related to extensions of credit 
by it and its subsidiary, the First 
National Bank of Bethany, from offices 
in Bethany, Oklahoma, serving Western 
Oklahoma and Eastern Canadian 
Counties, Oklahoma, including the 
Cities of Bethany, Warr Acres, Yukon, 
the Village, Nichols Hills, and part of 
Oklahoma City. 

C. Other Federal Reserve Banks: 
None. 


Board of Governors of the Federal Reserve 
System, February 5, 1982. 
Theodore E. Downing, Jr., 
Assistant Secretary of the Board. 
[FR Doc. 82-3751 Filed 2-11-82; 8:45 am] 
BILLING CODE. 6210-01-M 


Brady National Holding Company, Inc.; 
Formation of Bank Holding Company 


Brady National Holding Company, 
Inc., Brady, Texas, has applied for the 
Board's approval under section 3{a)(1) of 
the Bank Holding Company Act (12 
U.S.C. 1842(a)(1)) to become a bank 
holding company by acquiring 80 
percent or more of the voting shares-of 
The Brady National Bank, Brady, Texas. 
The factors that are considered:in acting 
on the application are set forth in 


section 3{c) of the Act (12 U.S.C. 
1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than March 6, 1982. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, February 5, 1982. 

Theodore E. Downing, Jr., 
Assistant Secretary of the Board. 
[FR Doc. 82-3745 Filed 2-11-82; 8:45 am] 
BILLING CODE 6210-01-M 


CB&T Banchares, Inc.; Acquisition of 
Bank 


CB&T Banchares, Inc., Cleveland, 
Texas, has applied for the Board's 
approval under section 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(3)) to acquire 100 percent of the 
voting shares of Park National Bank, 
Porter, Texas. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the, Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank to be 
received not later than March 6, 1982. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in disupute and 
summarizing the evidence that would be 
presented at a hearing. 

Board of Governors of the Federal Reserve 
System, February 5, 1982. 

Theodore E. Downing, Jr., 
Assistant Secretary of the Board. 
[FR Doc. 82-3746 Filed 2-11-82; 8:45 am] 
BILLING CODE 6210-01-M 


Capitol Commerce Corp.; Formation of 
Bank Holding Company 


Capitol Commerce Corporation, 
Sacramento, California; has applied for 
the Board's approval under section. 
3(a)(1) of the Bank Holding Company 
Act (12 U.S.C. 1842(a)(1}) to become a 
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bank holding company by acquiring 100 
percent of the voting shares of Capitol 
Bank of Commerce, Sacramento, 
California. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of San 
Francisco. Any person wishing to 
comment on the application should 
submit views in writing to the Secretary, 
Board of Governors of the Federal 
Reserve System, Washington, D.C. 20551 
to be received no later than March 6, 
1982. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 


Board of Governors of the Federal Reserve 
System, February 5, 1982. 
Theodore E. Downing, Jr., 
Assistant Secretary of the Board. 
[FR Doc. 82-3747 Filed 2-11-82; 8:45 am] 
BILLING CODE 6210-01-M 


Central of Illinois, Inc.; Formation of 
Bank Holding Company 


Central of Illinois, Inc., Sterling, 
Illinois, has applied for the Board's 
approval under section 3(a)(1)) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1) to become a bank holding 
company by acquiring 100 percent of the 
voting shares of the Central National 
Bank of Sterling, Sterling, Illinois. The 
factors that are considered in acting on 
the application-are sét forth in section 
3(c) of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than March 6, 1982. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in.dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors:of the Federal Reserve 
System; February-5, 1982. 

Theodore E. Downing, Jr., 
Assistant Secretary of the Board. 
[FR Doc. 82-3748 Filed 2-11-62; 8:45 am] 
BILLING CODE 6210-01-M 
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Fort Wayne National Corp.; Formation 
of Bank Hoiding Company 


Fort Wayne National Corporation, 
Fort Wayne, Indiana, has applied for the 
Board's approval under section 3(a)(1)} of 
the Bank Holding Company Act (12 

_U.S.C. 1842(a)(1)) to become a bank 
holding company by acquiring 100 
percent of the voting shares of the 
successor by merger to Fort Wayne 
National Bank, Fort Wayne, Indiana. 
The factors that are considered in acting 
on the application are set forth in 
section 3(c) of the Act (12 U.S.E€. 
1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than March 6, 1982. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 

System, February 5, 1982. 
Theodore E. Downing, Jr., 
Assistant Secretary of the Board. 
{FR Doc. 82-3749 Filed 2-11-82; 8:45 am] 

. BILLING CODE 6210-01-M 


Guaranty Commerce Corp.; Formation 
of Bank Holding Company 


Guaranty Commerce Corporation, 
Alexandria, Louisiana, has applied for 
the Board's approval under section 
3(a)(1) of the Bank Holding Company 
Act (12 U.S.C. 1842(a)(1)) to become a 
bank holding company by acquiring 100 
percent of the voting shares of Guaranty 
Bank & Trust Company of Alexandria,_- 
Alexandria, Louisiana. The factors that 
are considered in acting on the 
application are set forth in section 3(c) 
of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Atlanta. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than March 6, 1982. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are:in dispute‘and.summarizing 
the evidence that would be presented at 
a hearing. 


Board of Governors of the Federal Reserve 
System, February 5, 1982. 
Theodore E. Downing, Jr., 
Assistant Secretary of the Board. 


{FR Doc. 82-3750 Filed 2-11-82; 8:45 am] 
BILLING CODE 6210-01-M 


GENERAL SERVICES 
ADMINISTRATION 


[E-82-3] 


Delegation of Authority to the 
Secretary of Defense 


1. Purpose. This delegation authorizes 
the Secretary of Defense to represent 
the consumer interests of the executive 
agencies of the Federal Government in 
proceedings before the Maine Public 
Utilities Commission involving electric 
rates, Docket Nos. 81-206 and 81-132. 

2. Effective date. This delegation is 
effective immediately. 

3. Delegation. 

a. Pursuant to the authority vested in 
me by the Federal Property and 
Administrative Services Act of 1949, 63 
Stat. 377, as amended, particularly 
sections 201(a)(4) and 205(d) (40 U.S.C. 
481(a)(4) and 486(d)), authority is 
delegated to the Secretary of Defense to 
represent the consumer interests of the 
executive agencies of the Federal 
Government in proceedings before the 
Maine Public Utilities Commission 
involving the application of the Central 
Maine Power Company for an increase 
in its electric. rates in Docket Nos. 81- 
206 and 81-132. 

b. The Secretary of Defense may 
redelegate this authority to any officer, 
official, or employee of the Department 
of Defense. 

c. This authority shall be exercised in 
accordance with the policies, 
procedures, and controls prescribed by 
the General Services Administration 
(GSA), and shall be exercised in 
cooperation with the responsible 
officers, officials, and employees 
thereof. 

d. The Department of Defense shall 
add GSA to its service list in this case 
so that GSA will receive copies of 
testimony, briefs, and other Department 
of Defense filings. 


Dated: February 3, 1982. 
Ray Kline, 
Deputy Administrator of General Services. 


[FR Doc. 82-3773 Filed 2-11-82; 8:45 am] 
BILLING CODE 6820-AM-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Alcohol, Drug Abuse, and Mental 
Health Administration 


National Advisory Mental Health 
Council; Meeting 


In accordance with Section 10{a)(2) of 
the Federal Advisory Committee Act (5 
U.S.C. Appendix I), announcement is 
made of the following national advisory 
body scheduled to assemble during the 
month of March 1982. 


National Advisory Mental Health 
Council; March 1-3, March 1; 9:30 
a.m.; open, Conference Room 6, 
Building 31C, National Institutes of 
Health, Bethesda, Maryland 20205 

March 2-3; 9:00 a.m.; Closed; Conference 
Room G, Parklawn Building, 5600 
Fishers Lane, Rockville, Maryland 
20857 


CONTACT: Ms. Helen W. Garrett, 
Committee Management Officer, 
Parklawn Building, Room 9-95, 5600 
Fishers Lane, Rockville, Marlyand 20857, 
(301) 443-4333. 


PURPOSE: The National Advisory Mental 
Health Council advises the Secretary of 
Health and Human Services, the 
Administrator, Alcohol, Drug Abuse, 
and Mental Health Administration, and 
the Director, National Institute of 
Mental Health, regarding policies and 
programs of the Department in the field 
of mental health. The Council reviews 
applications for grants-in-aid relating to 
research, training and services in the 
field of mental health and makes 
recommendations to the Secretary with 
respect to approval of applications for, 
and amount of, these grants. 


AGENDA: On March 1, the meeting will 
be open for discussion of NIMH policy 
issues and will include current . 
administrative, legislative, and program 
developments. Attendance by the public 
for the open session will be limited to 
space available. Otherwise, the Council 
will conduct a final review of 
applications for assistance and will not 
be open to the public in accordance with 
the determination by the Administrator, 
Alcohol, Drug Abuse, and Mental Health 
Administration, pursuant to the 
provisions of 5 U.S.C. 552b(c)(6); and 
Section 10(d) of Pub. L. 92-463 (5 U.S.C. 
Appendix J). 

Substantive information may be 
obtained from the contact person listed 
above. A summary of the meeting and 
roster of Council members may be 
obtained from Ms. Helen Garrett, 
Committee Management Officer, NIMH, 
Room 9-95, Parklawn Building, 5600 





Fishers Lane, Rockville, Maryland 20857, 
(301) 443-4333. 


Dated: February 9, 1982. 
Elizabeth A. Connolly, 
Committee Management Officer, Alcohol, 
Drug Abuse, and Mental Health 
Administration. 
. [FR Doc. 82-3857 Filed 2-11-82; 8:45 am] 
BILLING CODE 4160-20-M 


Health Care Financing Administration 


Medicaid Program; Hearing; 
Reconsideration of Disapproval of 
Indiana State Plan Amendment 
Requiring Continuous Deeming of 
Income in Certain Cases Involving 
Institutionalized Individuals 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 


ACTION: Notice of hearing. 


SUMMARY: This notice announces an 
administrative hearing on April 7, 1982 
in Chicago, Illinois to reconsider our 
decision to disapprove an Indiana State 
plan amendment requiring continuous 
deeming of income between an 
institutionalized individual and his or 
her spouse for the purpose of 
determining financial eligibility for 
Medicaid. 

CLOSING DATE: Requests to participate in 
the hearing as a party must be received 
by March 15, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Stanley Krostar, Hearing Officer, Bureau 
of Program Policy, 1-G-5 East Low Rise, 
6325 Security Boulevard, Baltimore, 
Maryland 21207; Telephone: (301) 594— 
8511. 

SUPPLEMENTARY INFORMATION: This 
notice announces an administrative 
hearing to-reconsider our decision to 
deny an Indiana State plan amendment. 

Section 1116(a) of the Social Security 
Act and 45 CFR Parts 201 and 213 
establish Department procedures that 
provide an administrative hearing for 
reconsideration of a denial of a State 
plan amendment. HCFA is required to 
publish a copy of the notice to a State 
Medicaid agency that informs the 
agency of the time and place of the 
hearing and the issues to be considered. 
(If we subsequently notify the agency of 
additional issues which will be 
considered at the hearing, we will also 
publish that notice.) 

Any individual or group that wants to 
participate in the hearing as a party 
must petition the Hearing Officer on or 
before March 15, 1982, in accordance 
with additional requirements contained 
in 45 CFR 213.15(b)(2). Any interested 
person or organization that wants to 
participate as amicus curiae must 


petition the Hearing Officer before the 
hearing begins, in accordance with 
additional requirements contained in 45 
CFR 213.15(c)(1). 

If the hearing is later rescheduled, the 
Hearing Officer will notify all 
participants. Ou | 

This issue in this matter relates to the 
treatment of an individual's income in 
determining eligibility for, and the 
extent of medical assistance, provided 
to that individual’s spouse under 
Medicaid. The proposed Indiana State ~ 
plan amendment PCO-11-79-9 would 
have required that income between 
spouses be deemed continously for an 
indefinite period of time. It therefore 
violated our current regulation, which 
requires that a 209(b) State such as 
Indiana may be no more restrictive than 
the Supplemental Security Income (SSI) 
program when deeming income between 
spouses. (See 1902(a)(17)(B) of the Social 
Security Act and 42 CFR 435.734.) 


The notice to Indiana announcing an 
administrative hearing to reconsider our 
denial of two State plan amendments 
reads as follows: 


February 9, 1982. 


Mr. Donald L. Blinzinger, 
Administrator, Indiana Department of Public 
Welfare State Office Building, Room 701, 
100 North Senate Avenue, Indianapolis, 
Indiana 46204 
Dear Mr. Blinzinger: This is to advise you 
that your Petition for Reconsideration of the 
decision to disapprove Indiana State Plan 
Amendment PCO-11-79-9 was received on 
Janaury 8, 1982. The provision of the plan 
amendment upon which my disapproval 
determination was based, provides for 
deeming of income between an 
institutionalized individual and his or her 
immediate family. j 
I am scheduling a hearing on your request 
to be held on April 7, 1982, at 10:00 a.m. in the 
8th floor conference room, 175 West Jackson 
Boulevard, Chicago, Illinois. If this date is not 
acceptable, we would be glad to set another 
date that is mutually agreeable to the parties. 
I am designating Mr. Stanley Krostar to 
serve as the presiding official. Please let him 
know if these arrangements present any 
problems. He can be reached on 301-594— 
8511. 
Sincerely yours, 


Carolyne K. Davis, Ph. D. 
(Sec. 1102 of the Social Security Act (42 
U.S.C. 1302)) 
(Catalog of Federal Domestic Assistance 
program No. 13.714, Medical Assistance 
Program) 

Dated: February 9, 1982. 
Carolyne K. Davis, 
Administrator, Health Care Financing 
Administration. 
[FR Doc. 82-4031 Filed 2-11-82; 8:45 am] 
BILLING CODE 4120-03-M 
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Medicaid Program; Hearing; 
Reconsideration of Disapproval of 
lowa State Plan Amendment 


AGENCY: Health Care Financing 
Administration (HCFA) HHS. 
ACTION: Notice of hearing. 


SUMMARY: This notice announces an 
administrative hearing on March 23, 
1982 in Kansas City, Missouri to 
reconsider our decision to disapprove 
Iowa State plan amendment MS-80-14. 


CLOSING DATE: Request to participate in 
the hearing as a party must be received 
by March 15, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Albert Miller, Hearing Officer, Bureau of 
Program Policy, 1-G—5 East Low Rise, 
6325 Security Boulevard, Baltimore, 
Maryland 21207; Telephone: (301) 597- 
2896. 


SUPPLEMENTARY INFORMATION: This 
notice announces an administrative 
hearing to reconsider our decision to 
deny an Iowa State plan amendment. 

Section 1116 of the Social Security Act 
and 45 CFR Parts 201 and 213 establish 
Department procedures that provide an 
administrative hearing for 
reconsideration of a denial of a State 
plan or plan amendment. HCFA is 
required to publish a copy of the notice 
to a State Medicaid agency that informs 
the agency of the time and place of the 
hearing and the issues to be considered. 
(If we subsequently notify the agency of 
additional issues which will be 
considered at the hearing, we will also 
publish that notice.) 

Any individual or group that wants to 
participate in the hearing as a party 
must petition the Hearing Officer on or 
before March 15, 1982, in accordance 
with additional requirements contained 
in 45 CFR 213.15(b)(2). Any interested 
person or organization that wants to 
participate as amicus curiae must 
petition the Hearing Officer before the 
hearing begins, in accordance with 
additional requirements contained in 45 
GFR 213.15(c)(1). 

If the hearing is later rescheduled, the 
Hearing Officer will notify all 
participants. 

The issue in this matter relates to the 
imposition of a copayment on drugs 
furnished to the categorically needy, and 
on services furnished to the 
categorically needy by dentists, 
optometrists, opticians, audiologists, 
and orthopedic shoe dealers for hearing 
aids and medical equipment. According 
to the proposal, when these same 
services are provided to residents of 
skilled nursing facilities, intermediate 
care facilities, and residential care 
facilities, no copayment would be 
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imposed. The exclusion of 
institutionalized persons from the 
copayment requirement would violate 
the requirement that services for the 
categorically needy be equal in amount, 
duration, and scope for all member of 
the coverage group; that is, it would not 
comply with the statutory requirement 
to provide equal services to all the 
categorically needy. (See 1902(a)(10) of 
the Social Security Act and 42 CFR 
440.240(b).) 

The notice to lowa announcing an 
administrative hearing to reconsider our 
denial of its State plan amendment 
reads as follows: 


February 9, 1982. 

Michael V. Reagan, Ph. D., 

Commissioner, Department of Social 
Services, Hoover Building, Des Moines, 
Towa 50319 ; 

Dear Dr. Reagan: This is to advise you that 
your letter of January 5, 1982 requesting a 
reconsideration of the decision to disapprove 
Iowa State plan amendment 80-14 was 
received on January 11, 1982. You have 
requested a reconsideration of whether this 
amendment, which imposes a copayment 
requirement on all categorically needy; 
except those who are institutionalized, 
conforms to the Social Security Act and 
pertinent regulations. 

I am scheduling a hearing on your request 
to be held on March 23, 1982 at 10:00 a.m. in 
Room 281, Federal Office Building, 601 East 
12th Street, Kansas City, Missouri. If this date 
is not acceptable, we would be glad to set 
another date that is mutually agreeable to the 
parties. 

I am designating Mr. Albert Miller as the 
presiding official. Please let him know if 
these arrangements present any problems. He 
can be reached on (301) 597-2896. 

Sincerely yours, 


Carolyne K. Davis, Ph. D. 
(Sec. 1116 of the Social Security Act (42 
U.S.C. 1316)) 
(Catalog of Federal Domestic Assistance 
program No. 13.714, Medical Assistance 
Program) 

Dated: February 9, 1982. 
Carolyne K. Davis, 
Administrator, Health Care Financing 
Administration. 
{FR Doc. 82-4028 Filed 2-11-82; 8:45 am] 
BILLING CODE 4120-03-M 


Medicaid Program; Hearing; 
Reconsideration of Disapproval of a 
Massachusetts State Plan Amendment 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 


ACTION: Notice of hearing. 


SUMMARY: This notice announces.an 
administrative hearing on March 30, 
1982 in Boston, Massachusetts. to 
reconsider our decision to disapprove a 
Massachusetts State plan amendment 


requiring a transfer of asset restriction 
on the aged, blind or disabled medically 
needy population in determining 
eligibility for Medicaid. 

CLOSING DATE: Requests to participate in 
the hearing as a party must be received 
by March 15, 1982. 

FOR FURTHER INFORMATION, CONTACT: 
Stanley Krostar, Hearing Officer, Bureau 
of Program Policy, 1-G-—5 East Low Rise, 
6325 Security Boulevard, Baltimore, 
Maryland 21207; Telephone: (301) 594— 
8511. 

SUPPLEMENTARY. INFORMATION: This 
notice announces an administrative 
hearing to reconsider our decision to 
deny a Massachusetts State plan 
amendment 80-25. 

Section 1116 of the Social Security Act 
and 45 CFR Parts 201 and 213 establish 
Department procedures that provide an 
administrative hearing for 
reconsideration of a denial of a State 
plan or plan amendment. HCFA is 
required to publish a copy of the notice 
to a State Medicaid agency that informs 
the agency of the time and place of the 
hearing and the issues to be considered. 
(If we subsequently notify the agency of 
additional issues which will be 
considered at the hearing, we should 
also publish that notice.) 

Any individual or group that wants to 
participate in the hearing as a party 
must petition the Hearing Officer on or 
before March 15, 1982, in accordance 
with additional requirements contained 
in 45 CFR 213.15(b)(2). Any interested 
person or organization that wants to 
participate as amicus curiae must 
petition the Hearing Officer before the 
hearing begins, in accordance with 
additional requirements contained in 45 
CFR 213.15(c)(1). 

If the hearing is later rescheduled, the 
Hearing Officer will notify all 
participants. ; 

The issue in this matter relates to 
State policy concerning transfer of 
property restrictions in determining 
Medicaid eligibility for the aged and 
disabled medically needy population. 
The State plan amendment had a 
proposed effective date of October 1, 
1980. Prior to March 1, 1981, States were 
prohibited from imposing transfer of 
asset restrictions under the 
Supplemental Security Income (SSI) 
Program and, by derivation, under 
Medicaid in those States, such as 
Massachusetts, which base Medicaid 
eligibility on SSI criteria. Although 
Section 5 of Pub. L. 96-611 enacted 
December 28, 1980, amended the SSI and 
Medicaid programs (effective July 1, 
1981) by allowing and imposing certain 
transfer of asset restrictions, the 
amendment is not approvable because it 
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is more restrictive than the procedures 
specified for SSI in Section 1613(c) of the 
Act. In addition, the proposed 
amendment violates the Federal 
statutory requirement that all members 
of a particular medically needy group be 
treated comparably for purposes of 
determining Medicaid eligibility, by 
proposing to exempt the 
institutionalized mentally retarded from 
the transfer of assets prohibition. . 


The notice to Massachusetts 
announcing an administrative hearing to 
reconsider our denial of a State plan 
amendment reads as follows: 


February 9, 1982. 

Mr. Jeffrey S. Ogilvie, 

Special Assistant Attorney General, Room 
611, 600 Washington Street, Boston, 
Massachusetts 02111. 

Dear Mr. Ogilvie: This is to advise you that 
your request for reconsideration of the 
decision to disapprove Massachusetts State 
plan amendment 80-25 was received on 
January 11, 1982. You have requested a 
reconsideration of the issue of whether the 
proposed revision to State policy concerning 
the imposition of a transfer of property 
restriction on the aged and disabled 
medically needy population with an effective 
date of October 1, 1980, conforms to the 
requirements for approval under the Social 
Security Act and pertinent regulations. 

I am scheduling a hearing to be held.on 
March 30, 1982 at 10:00 a.m. in Room 1211, 
JFK Federal Building, Boston, Massachusetts. 
If this date is not acceptable, we would be 
glad to set another date that is mutually 
agreeable to the parties. 

I am designating Mr. Stanley Krostar to 
serve as the presiding official. Please let him 
know if these arrangements present any 
problems. He can be reached on (301) 594- 
8511. 

Sincerely yours, 


Carolyne K. Davis, Ph. D. 
(Sec. 1116 of the Social Security Act (42 
U.S.C. 1316)) 
(Catalog of Federal Domestic Assistance 
program No. 13.714, Medical Assistance 
Program) 

Dated: February 9, 1982. 
Carolyne K. Davis, 
Administrator, Health Care Financing 
Administration. 
[FR Doc. 82-4027 Filed 2-11-82: 8:45 am! 
BILLING CODE 4120-03-M 


Public Health Service 


Filing of Annual Reports of Federal 
Advisory Committees 


Notice is hereby given that pursuant 
to section 13 of Pub. L. 92-463, the 
Annual Reports for the following Office 
of the Assistant Secretary for Health 
Federal Advisory Committees have been 
filed with the Library of Congress: 





Health Services Research and 
Developmental Grants Review 
Committee 

Health Care Technology Study Section 
Copies are available to the public for 

inspection at the Library of Congress, 

Special Forms Reading Room, Main 

Building, or weekdays between’9:00 a.m. 

and 4:30 p.m. at the Department of 

Health and Human Services, 

Department of Library, North Building, 

Room 1436, 300 Independence Avenue, 

S.W., Washington, D.C. 20201, 

Telephone (202) 245-6791. Copies may 

be obtained from Mr. Hoke S. Glover, 

National Center for Health Services 

Research, 3700 East-West Highway, 

Room 7-50A, Hyattsville, Maryland 

20782, Telephone (301) 436-6920. 

Dated: February 8, 1982. 

Wayne C. Richey, Jr., 

Associate Director for Program Support, 

Office of Health Research, Statistics, and 

Technology. ? 

[FR Doc. 82-3858 Filed 2-11-82; 8:45 am] 

BILLING CODE 4160-17-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
Big Dry V Allocation Draft 


egetation 
impact Statement; Availability and 
ofHearings — 


Notice 

February 3, 1982. 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Big Dry Vegetation Allocation 
Draft Environmental Impact Statement 
availability and notice of public 
hearings. 


SUMMARY: Pursuant to Section 102(2)(C) 


of the National Environmental Policy 
Act of 1969, the Bureau of Land 
Management has prepared a draft 
environmental impact statement (DEIS) 
for northeastern Montana. The DEIS 
details four alternative vegetation 
allocations on nearly 1.17 million acres 
of public land within BLM's Miles City 
District. 

DATES: Comments will be accepted until 
April 5,.1982. Hearings will be held: 
March 1, 8:00 p.m. at the Rosebud 
County Library.in Forsyth, Montana; 
March 2, 8:00 p.m. at the Prairie County 
Grazing District Office in Terry, 
Montana; March 3, 8:00 p.m. at the 
Fallon County Library in Baker, 
Montana. 

ADDRESS: Comments and requests for 
further information should be addressed 
to: Ray Brubaker, District Manager, 

. Bureau of Land Management, Miles City 
District, P.O. Box'940, West of Miles 
City, Miles City, Montana 59301. 


SUPPLEMENTAL INFORMATION: The Draft 
EIS describes and analyzes 
environmenal consequences for four 
alternative courses of action. The four 
alternatives are: (A) Continued ~ 
Development for Optimum Range 
Utilization (BLM’s Preferred 
Alternative); (B) Enhanced Watershed 
Value and Wildlife Habitat; (C) No 
Grazing; and (D) No Action. Comments 
upon the Draft EIS analysis will be 
considered and used to prepare a final 
EIS. The final EIS will be used to 
develop a Rangeland Management 
Program for the area included in the EIS. 
A limited number of copies of the 
Draft are available for review at the 
following locations: 
Bureau of Land Management, Office of 
Public Affairs, Interior Building, 18th & 
C Streets NW., Washington, D.C. 
20240 
Bureau of Land Management, Miles City 
District, P.O. Box 940, West of Miles 
City, Miles City, Montana 59301 
Bureau of Land Management, Montana 
State Office, P.O. Box 30157, 222 North 
32nd Street, Billings, Montana 59107 
Dated: February 3, 1982. 
Michael J. Penfold, 
State Director. 
[FR Doc. 82-3737 Filed 2-11-82; 8:45 am] 
BILLING CODE 4310-84-M 


[N-27083] 


Nevada; Order Providing for Opening 
of Public Lands 


In an exchange of lands made under 
the provisions of section 206 of the 
Federal Land Policy and Management 
Act of 1976, 90 Stat. 2756, 43 U.S.C. 1716, 
the following lands have been 
reconveyed to the United States: 


Mount Diablo Meridian 
T.16N., R. 19 E., 
Sec. 19, Lot 1 of the NW%, Lot 1 of the 
SW%, E%; 
Sec. 20, All. 


The area described contains 1120 
acres in Washoe County. 

Upon acceptance of title to such 
lands, they became part of the Toiyabe 
National Forest and are subject to all 
the laws, rules, and regulations 
applicable thereto. The minerals were 
not reconveyed to the United States. 

At 10 a.m., on March 15, 1982, the 
lands shall be open to such forms of 
disposition as may by law be made of 
national forest lands. 

Inquiries concerning the lands should 
be addressed to the Forest Supervisor, 
Toiyabe National Forest, 111 No. 
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Virginia Street, Room 601, Reno, NV 
89501. 

Wm. J. Malencik, 

Chief, Division of Technical Services. 

[FR Doc. 82-3697 Filed 2-11-82; 8:45 am] 

BILLING CODE 4310-84-M 


[W-73959] 
Realty Action Sale of Public Lands in 


‘Big Horn County, Wyoming 


February 2, 1982. 

The following described lands have 
been determined to be suitable for 
disposal by sale pursuant to Section 203 
of the Federal Land Policy and 
Management Act'of 1976, 43 U.S.C. 1713, 
at no less than the fair market value. 


Sixth Principal Meridian, Wyoming 
T. 52 N., R. 93 W., 
Sec. 17, Lots 15, 16, 17, 18,19, 21, 22, 23 and 
N¥#NE’XSW%. 
Containing 47.97 acres. 


The land is to be sold 
noncompetitively to the town of 
Greybull. The purpose of this sale is to 
facilitate community expansion. The 
terms and conditions applicable to the 
sale are: 

1. A reservation to the United States 
of the right to construct ditches or 
canals pursuant to the Act of August 30, 
1890, 43 U.S.C. 945; 

2. All mineral deposits in the lands.so 
patented, and to it, or persons 
authorized by it, the right to prospect, 
mine, and remove such deposits from 
the same under applicable law and such 
regulations as the Secretary of the 
Interior may prescribe. 

3. The patent shall be subject to valid 
existing rights of record at the time of 
conveyance, 

Detailed information concerning the 
sale is available for review at the 
Bureau of Land Management, Worland 
District Office, P.O. Box 119, Worland 
Wyoming 82401. 

On or before March 19, 1982, 
interested parties may submit comments 
to the State Director, Bureau of Land 
Management, P.O. Box 1828, Cheyenne, 
Wyoming 82001. Any adverse comments 
will be evaluated by the State Director 
who may vacate or modify this realty 
action and issue.a final determination. 
In the absence of any action by the State 
Director, this realty action will become a 
final determination of the Department of 
the Interior. 

Harold G. Stinchcomb, 

Chief, Branch of Lands and Minerals 
Operations. 

(FR Doc. 82-3772 Filed 2~11-82; 8:45 am} 
BILLING CODE 4310-84-M 





Federal Register / Vol. 47, No. 30 / Friday, February 12, 1982 / Notices 


[N-28229] 


Nevada; Realty Action Sale of Public 
Lands in Eureka County, Nevada 


Correction 


In FR Doc. 82-1432 appearing on page 
3037 in the issue of Thursday, January 
21, 1982, make the following correction: 

On page 3037, third column, in the 
description of lands, in the entry for 
Parcel No. 16, the entry now reading 
“NE%SE%SE%” should have read 
“NW %SE%“SE”. 

BILLING CODE 1505-01-M 


Bureau of Reclamation 


Acquisition of Less Than Fee Interests 
in State of Colorado Lands Needed for 
Recreation/Fish and Wildlife 
Enhancement; Closed Basin Division, 
San Luis Valley Project 


AGENCY: Bureau of Reclamation, 
Interior. 

ACTION: Notice of intent to acquire less 
than fee interests in Closed Basin 
Division project lands needed for 
recreation/fish and wildlife 
enhancement. 


SUMMARY: The Closed Basin Division, 


San Luis Valley Project, was authorized 
by Pub. L. 92-514 on October 20, 1972. 
Located in Alamosa and Saguache 
Counties, C-:'orado, the Closed Basin 
Division is a multiple-purpose water 
resource project designed to salvage 
shallow ground water now being lost to 
evapotranspiration in the Closed Basin 
of the San Luis Valley and deliver it to 
the Rio Grande. Project features will 
include 95 to 165 production wells; 
laterals (about 100 miles); electric 
transmission facilities; a conveyance 
channel (about 42 miles); and 
miscellaneous strtuctures. 

Section 106 of Pub. L. 92-514 
recognizes recreation and fish and 
wildlife enhancement as Closed Basin 
project purposes, and authorizes land 
acquisition and facility development for 
these purposes in accordance with the 
Federal Water Project Recreation Act 
(Pub. L. 89-72). The Bureau of 
Reclamation is acquiring less than fee 
interests in State lands needed for 
recreation and fish and wildlife 
enhancement. Although Pub. L. 89-72 
authorizes the acquisition of less than 
fee title to project lands that are to be 
developed for recreation or fish and 
wildlife enhancement, such acquisition 
is contrary to customary Bureau of 
Reclamation policy. : 

When developing water resource 
projects, the Bureau of Reclamation has 
followed a general policy of acquiring: 


fee title to lands determined to be of 
substantial value for public outdoor 
recreation or for enhancement of fish 
and wildlife resources. With regard to 
acquisition of lands for reservoir 
projects, that policy is codified in 43 
CFR Part 8. 

Section 105 of Pub. L. 92-514 requires 
the State of Colorado to convey to the 
United States easements and rights-of- 
way over lands owned by the State that 
are needed for wells, channels, laterals, 
and wildlife refuge areas, as identified 
in the Closed Basin project plan. Section 
105 also provides that acquisition of 
privately owned land should, “* * * 
where possible and consistent with the 
development of the project, be restricted 
to easements and rights-of-way * * *.” 

The State of Colorado intends to enter 
into an agreement with the Bureau of 
Reclamation, pursuant to the provisions 
of Pub. L. 89-72, for the development 
and management of Closed Basin 
recreation and fish and wildlife 
enhancement facilities. Since most of 
the other project facilities will be 
developed on lands to which the Bureau 
of Reclamation has acquired easements 
or rights-of-way, it is appropriate that 
less than fee interests in State lands 
needed for recreation or fish and 
wildlife enhancement also be acquired. 
Acquiring easements and rights-of-way 
in lieu of fee title for these lands is 
consistent with project authorization, 
may facilitate project management, and 
will protect adequately the Federal 
investment in the facilities. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Kathy Brocato, Staff Assistant, 
Operations and Maintenance Policy 
Staff, Bureau of Reclamation, 
Washington, DC, (202) 343-5204 or FTS 
343-5204. 


Dated: February 5, 1982. 
Robert N. Broadbent, : 
Commissioner, Bureau of Reclamation. 
[FR Doc. 82-3774 Filed 2-11-82; 8:45 am] 
BILLING CODE 4310-09-M 


INTERSTATE COMMERCE 
COMMISSION 


intent To Engage in Compensated 
intercorporate Hauling Operations 

This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b). 

1. Parent Corporation: Alabama 
Bedding Mfg. Co., Inc., P.O. Box 10082, 
200 Third Ave., North, Birmingham, 
Alabama 35202. 
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2. Wholly-owned Subsidiaries and 
State of incorporation: 

(i) Associated Trucking Company, 
Inc., an Alabama corporation. 

(ii) Spring Air Bedding, Inc., a Georgia 
corporation. 

1. Parent corporation and address of 
principal office: The Continental Group, 
Inc. (formely Continental Can Co., Inc.), 
One Harbor Plaza, Stamford, 
Connecticut 06902. ‘ 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
States of incorporation: 

(a) Continental Forest Industries, Inc. 
(Delaware). 

(b) Continental Hopewell Woodlands, 
Inc. (Delaware). 

(c) Continental Augusta Woodlands, 
Inc. (Delaware). 

(d) Continental Savannah Woodlands, 
Inc. (Delaware). 

(e) Continental Hodge Woodlands, 
Inc. (Delaware). 

(f) Continental Hopewell, Inc. 
(Delaware). 

(g) Continental Bleached Products, 
Inc. (Delaware). 

(h) Continental Port Wentworth, Inc. 
(Delaware). 

(i) Continental Hodge, Inc. 
(Delaware). 

(j) Continental Corrugated, Inc. 
(Delaware). 

(k) Continental Fibre Drum, Inc. 
(Delaware). 

(1) Continental Folding Carton, Inc. 
(Delaware). 

(m) Continental Consumer Products, 
Inc. (Delaware). 

(n) Continental Solid Wood Products, 
Inc. (Delaware). 

(o) Continental Land Resources, Inc. 
(Delaware). 

(p) Conolease Incorporated 
(Delaware). 

(q) Great Plains Bag Corporation 
(Delaware). 

(r) ConoKraft International, Inc. 
(Delaware). 

(s) Central Louisiana & Gulf Railroad 
(Delaware). 

(t) Steelpak, Inc. (Virginia). 

(u) North Louisiana & Gulf Railroad 
(Louisiana). 

(v) All Points Distribution Centers, 
Inc. (Delaware). 

1. Parent corporation and address of 
principal office: Mid-South Trucking 
Company, a Tennessee corporation, 
1145 Channel Avenue, Memphis, TN 
38113. 

Z. Wholly-owned subsidiary which 
will participate in the operations, and 
the address of its respective principal 
office: Mid-South Terminals ~ 
Corporation, a Tennessee corporation, 
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1145 Channel Avenue, Memphis, TN 
38113. 

1. Parent corporation and address of 
principal office: St. Louis Terminals 
Corporation, a Missouri corporation, 1 
N. Market Street, St. Louis, MO 63102. 

2. Wholly-owned subsidiary which 
will participate in the operations, and 
the address of its respective principal 
office: Granite City Terminals 
Corporation, a Missouri corporation, Tri- 
City Regional Port District, Granite City, 
IL 62040. 

Agatha L. Mergenovich, 
Secretary. - 

[FR Doc. 82-3784 Filed 2-11-82; 8:45 am] 
BILLING CODE 7035-01-M 


Motor Carriers; Long-and-Short-Haul 
Application for Relief (Formerly Fourth 
Section Application) 


February 9, 1982. 

This application for long-and-short- 
haul relief has been filed with the ICC. 

Protests are due at the ICC within 15 
days from the date of publication of the 
notice. cm 

No. 43958, Southwestern Freight 
Bureau, Agent, reduced rates on 
synthetic rubber and rubber compounds, 
from Cheek and Silsbee, TX, to 
Hopedale, MA, in Supplement 104 to 
Tariff ICC SWFB 4973-A, effective 
March 7, 1982. Grounds for relief— 
destination rate relationship. 

By the Commission. 
James H. Bayne, 
Acting Secretary. 
[FR Doc. 82-3775 Filed 2-11-82; 8:45 am] 
BILLING CODE 7035-01-M 


Motor Carriers; Permanent Authority 
Decisions; Decision-Notice 


The following applications, filed on or 
after February 9, 1981, are governed by 
Special Rule of the Commission’s Rules 
of Practice, see 49 CFR 1100.251. Special 
Rule 251 was published in the Federal 
Register on December 31, 1980, at 45 FR 
86771. For compliance procedures, refer 
to the Federal Register issue of 
December 3, 1980, at 45 FR 80109. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.252. Applications may be 
protested on/y on the grounds that 
applicant is not fit, willing, and able to 
provide the transportation service or to 
comply with the appropriate statutes 
and Commission regulations. A copy of 
any application, including all supporting 
evidence, can be obtained from 
applicant's representative upon request 
and payment to applicant's 
representative of $10.00. 


Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
were find, preliminarily, that each 
applicant has demonstrated a public 
need for the proposed operations and 
that it is fit, willing, and able to perform 
the service proposed, and to conform to 
the requirements of Title 49, Subtitle IV, 
United States Code, and the 
Commission's regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication (or, if the 
application later becomes unopposed), 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued. 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall.be 
construed as conferring only a single 
operating right. 

Note.—All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper “under 
contract”. 

Please direct status inquiries to the 
Ombudsman'’s Office, (202) 275-7326. 


Volume No. OP1-22 
Decided: February 4, 1982. 
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By the Commission, Review Board No. 1, 
Members Parker, Chandler, and Fortier. 


MC 149111 (Sub-3), filed February 1, 
1982. Applicant: GENERAL 
COMMODITIES WAREHOUSE & 
DISTRIBUTING CO., INC., 1200 
Lebanon Road, West Mifflin, PA 15122. 
Representative: Sally A. Davoren, 1500 
Bank Tower, 307 Fourth Avenue, 
Pittsburgh, PA 15222, (412) 471-3300. As 
a broker of general commodities 
(except household goods), between 
points in the U.S. 


MC 160250; filed January 25, 1982. 
Applicant: BROWN DISTRIBUTION 
CENTER, INC., 3205 Ashley Phosphate 
Road, North Charleston, SC 29405.. 
Representative: John G. Brown (same 
address as applicant), (803) 577-3630. As 
a broker of general commodities (except 
household goods), between points in the 
US. 


MC 160310, filed January 29, 1982. 
Applicant : L. D. LOUGHNEY & SONS, 
P.O. Box 6, Roberts, MT 59070. 
Representative: L. D. Loughney (same 
address as applicant), (406) 445-2207. (1) 
Transporting general commodities 
(except classes A and B explosives), 
between points in Carbon County, MT, 
on the one hand, and, on the other, 
points in the U.S., and (2) transporting 
food and other edible products and 
byproducts intended for human 
consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers, and other soil 
conditioners by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. 

Note.—The purpose of part (1) of this 
application is to substitute motor carrier for 
abandoned rail carrier service. 

MC 160330, filed February 1, 1982. 
Applicant: DELTON F. MUNSON, d.b.a. 
MUNSON TRUCKING, 3663 Howell Rd., 
Webberville, MI 48892. Representative: 
Greg Geers, Michigan Agricultural 
Commodities, 3350 N. Grand River 
Avenue, Lansing, MI 48906, (517) 321- 
7610. Transporting food and other edible 
products and byproducts intended for 
human consumption (except alcoholic 
beverages and drugs), agricu/tural 
limestone and fertilizers, and other soil 
conditioners by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. 


Volume No. OP3-022 


Decided: February 4, 1982. 

By the Commission, Review Board Number 
2, Members Carleton, Fisher, and Williams. 

MC 144964 (Sub-13), filed February 1, 
1982. Applicant: LINEHAUL EXPRESS, 
INC., P.O. Box 1205, Pompano Beach, FL 
33061. Representative: Lawrence Goral 
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(same address as applicant), (305) 785- 
5112. As a broker of general 
commodities (except household goods), 
between points in the U.S. 

MC 160225,.filed January 22, 1982. 
Applicant: KERMIT AUSTAD AND 
MARK AUSTAD, d.b.a. AUSTAD 
TRUCKING, 980 Carver Beach Rd., 
Chanhassen, MN 55317. Representative: 
Samuel Rubenstein, P.O. Box 5, 
Minneapolis, MN 55440, (612) 542-1121. 
Transporting food and other edible 
products and byproducts intended for 
human consumption (except alcoholic 
beverages and drugs). agricultural 
limestone and fertilizers, and other soil 
conditioners by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. 

MC 160244 (Sub-1), filed January 25, 
1982. Applicant: RICHARD L. STOUT, 
d.b.a. S & H TRANSPORT, 4195 S. 500 
W. No. 33, Murray, UT 84107. 
Representative: Irene Warr, 311 S. State 
St., Suite 280, Salt Lake City, UT 84111, 
(801) 531-1300. Transporting, for or on 
behalf of the United States Government, 
general commodities (except used 
household goods, hazardous or secret 
materials, and sensitive weapons and 
munitions), between points in the U.S. 

MC 160285, filed January 28, 1982. 
Applicant: KENNETH W. MELCHER, 
13115 N.E. Broadway, Portland, OR 
97230. Representative: Kenneth W. 
Melcher (same address as applicant), 
(503) 256-5639. Transporting food and 
other edible products and byproducts 
intended for human consumption 
(except alcoholic beverages and drugs), * 
agricultural limestone and fertilizers, 
and other soil conditioners, by the 
owner of the motor vehicle in such 
vehicle, between points in the U.S. 


Volume No. OP3-025 


Decided: February 8, 1982. 
+ By the Commissions Review Board Number 
2, Members Carleton, Fisher and Williams. 

MC 156525 (Sub-2), filed February 2, 
1982. Applicant: D & M 
TRANSPORTATION, INC., 857 
Matzinger Rd., Toledo, OH 43612. 
Representative: Robert J. Gallagher, 1000 
Connecticut Ave., N.W., Washington, 
DC 20036, (202) 785-0024. Transporting, 
for or on behalf of the U.S. Government, 
general commodities (except used 
household goods, hazardous or secret 
materials, and sensitive weapons and 
munitions), between points in the U.S. 

MC 160325, filed January 29, 1982. 
Applicant: CHRISTENSEN FARMS, Box 
26, Athol, SD 57425. Representative: 
Garfield E. Christensen (same address 
as applicant) (605) 472-0357. 
Transporting food and other edible 
products and byproducts intended for 


Auman consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers, and other soil 
conditioners by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. 

MC 160334, filed February 1, 1982. 
Applicant: H.J.M. DELIVERY, INC., P.O. 
Box 06963, Detroit, MI 42084, 
Representative: Robert E. McFarland, 
2855 Coolidge Rd., Ste. 201A, Troy, MI 
48084, (313) 649-6650. Transporting (1) 
for or on behalf of the United States 
Government, general commodities 
(except used household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions), (2) 
shipments weighing 100 pounds or less if 
transported in a motor vehicle in which 
no one package exceeds 100 pounds, (3) 
food and other edible products and 
byproducts intended for human 
consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers, and other soil 
conditioners by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. ' 

MC 160354, filed February 1, 1982. 
Applicant: NICKOLAS P. PLATT, d.b.a. 
NORTHWEST BUILDING SUPPLY, 3107 
N.E. Brazee, Portland, OR 97212. 
Representative: Nickolas P. Platt, 10706 
N.E. 212th, Vancouver, WA 98662, (206) 
892-9127. Transporting food and other 
edible products and byproducts 
intended for human consumption 
(except alcoholic beverages and drugs), 
agricultural limestone and fertilizers, 
and other soil conditioners by the owner 
of the motor vehicle in such vehicle, 
between points in the U.S. 

MC 160375, filed February 1, 1982. 
Applicant: LAWRENCE R. GOULAH, 
d.b.a. RICH GOULAH TRUCKING, 41 
Jeffrey Dr., Grand Island, NY 14072. 
Representative: Michael A. Wargula, 128 
Sherburn Dr., Hamburg, NY 14075, (716) 
845-6066. Transporting food and other 
edible products and byproducts 
intended for human consumption 
(except alcholic beverages and drugs), 
agricultural limestone and fertilizers, 
and other soil conditioners by the owner 
of the motor vehicle in such vehicle, 
between points in the U.S. 


Volume No. OP4—40 


Decided: January 29, 1982. 

By the Commission, Review Board Number 
2. Members Carleton, Fisher, and Williams. 

MC 42487 (Sub-1057), filed January 25, 
1982. Applicant: CONSOLIDATED 
FREIGHTWAYS CORPORATION OF 
DELAWARE, Linfield Drive, Menlo 
Park, CA 94025. Representative: V. R. 
Oldenburg, P.O. Box 3062, Portland, OR, 
(503) 226-4692. Transporting general 


commodities (except classes A and B 
explosives, household goods and 
commodities in bulk), between points in 
the U.S., under continuing contract(s) 
with K Mart Corporation, of Troy, MI. 
MC 63837 (Sub-10), filed January 25, 
1982. Applicant: DIGGINS & ROSE, 
INC., 3 Sagamore Park Rd., Hudson, NH 
03051. Representative: James M. Burns, 
1383 Main St., Suite 413, Springfield, MA 
01103, (413) 781-8205. Transporting 
general commodities (except classes A 
and B explosives, household goods and 
commodities in bulk), between points in 
CT, ME, MA, NH, NJ, NY, RI, and VT. 


MC 138157 (Sub-283), filed January 27, 
1982. Applicant: SOUTHWEST 
EQUIPMENT RENTAL, INC., d.b.a. 
SOUTHWEST MOTOR FREIGHT, 2931 
S. Market St., Chattanooga, TN 37410. 
Representative: Patrick E. Quinn, (same 
address as applicant), (615) 756-7511. 
Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between points in U.S., (except 
AK and HI). 


MC 146447 (Sub-22), filed January 27, 
1982. Applicant: TANBAC, INC., 2941 
S.W. 1st. Terrace, Ft. Lauderdale, FL 
33315. Representative: Richard B. 
Austin, 320 Rochester Bldg., 8390 N.W. 
53rd. St., Miami, FL 33166, (305) 592- 
0036. Transporting general commodities 
(except classes A-and B explosives, 
household goods and commodities in 
bulk), between points in U.S., under 
continuing contract(s) with W. M. 
Industries, Inc., of Atlanta, GA. 


MC 149507 (Sub-1), filed January 27, 
1982. Applicant: STEVE’S GAS SUPPLY, 
INC., 46 River Rd., Essex Junction, VT 
05452. Representative: James M. Burns, 
1383 Main St., Suite 413, Springfield, MA 
01103, (413) 781-8205. Transporting 
petroleum, natural gas and their 
products, between points in MA, NH, 
NJ, NY, PA, RI, and VT. 

MC 155537, filed January 27, 1982. 
Applicant: MORAVY TRUCKING 
COMPANY, 1934 Commercial Dr., Mt. 
Pleasent, MI 48858. Representative: Karl 
L. Gotting, 1200 Bank of Lansing 
Building, Lansing, MI 48933, (517) 482- 
2400. Transporting (1) machinery, 
equipment, materials and supplies used 
in, or in connection with, the discovery, 
development, production, refining, 
manufacture, processing, storage, 
transmission, and distribution of natural 
gas. and petroleum and their products 
and by products, and (2) earth drilling 
machinery and equipment and 
machinery, equipment, materials, 
supplies and pipe incidental to, used in, 
or in connection with (a) the 
transportation, installation, removal, 
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operation, repair, servicing, 
maintenance, and dismantling of 
drilling machinery and equipment, (b) 
the completion of holes or wells drilled, 
(c) the production storage and 
transmission of commodities resulting 
from drilling operations at well or hole 
site, (d) the injection or removal of 
commodities into or from holes or wells, 
and (e) the construction, operation, 
repair, servicing, maintenance and 
dismantling of pipelines, including 
stringing and picking up thereof, 
between points in MI, on the one hand, 
and, on the other, points in the U.S. 

MC 158567, filed January 27, 1982. 
Applicant: SCHUMAN CARTAGE CO., 
826 N. Harvard, Arlington Heights, IL . 
60004. Representative: Donald P. 
Schuman (same address as applicant) 
(312) 259-1693. Transporting such 
commodities as are dealt in or sold by 
building material and home furnishing 
suppliers, between points in the U.S., 
under continuing contract(s) with 
Plywood Minnesota, Inc., of Chicago, IL. 


Volume No. OP4—41 


Decided: January 29, 1982. 

By the Commission, Review Board Number 
2, Members Carleton, Fisher, and Williams. 

MC 160277, filed January 27, 1982. 
Applicant: ROBERT J. SCHOTT,.d.b.a. 
AIRSCHOTT, P.O. Box 17373, Dulles 
Int'l Airport, Washington, DC 20041. 
Representative: E. M. Seligmann (same 
address as applicant) (703) 471-7444. As 
a broker of general commodities (except 
household goods), between points in the 
US. 


Volume No. OP4—43 


Decided: February 4, 1982. 

By the Commission, Review Board Number 
2, Members Carleton, Fisher, and Williams. 

MC 21357 (Sub-1), filed February 1, 
1982. Applicant: LEONARD BROS. 
MOVING & STORAGE CO., NORTH, 
1782 E. Maple Rd., Troy, MI 48084. 
Representative: Martin J. Leavitt, 22375 
Haggerty Rd., Northville, MI 48167 (313) 
349-3980. Transporting (1) for or on 
behalf of the United States Government, 
general commodities (except used 
household goods, hazardous or secret 
materials, and sensitive weapons and 
munitions), between points in the U.S., 
and (2) used household goods for the 
account of the United States 
Government incident to the performance 
of a pack-and-crate service on behalf of 
the Department of Defense, between 
points in the U.S. 


Volume No. OP5-28 


Decided: February 2, 1982. 


By the Commission, Review Board Number 
3, Members Krock, Joyce, and Dowell. 


MC 142059 (Sub-185), filed January 25, 
1982. Applicant: CARDINAL 
“TRANSPORT, INC., 1230 Northern 
Illinois Dr., Channahon, IL 60410. 
Representative: Jack Riley (same 
address as applicant) (815) 729-3808. 

Transporting general commodities, 
between Villa Park, CA, Graymont and 
Flanagan, IL, Ashley, Benton, Eddy, 
Foraker, Hamilton, Helmer, Millersburg, 
New Paris, Paoli, South Milford, Stony 
Creek, Topeka and Wolcottville, IN, 
Clarinda and Hepburn, IA, Clay, 
Corydon, Crayne, Deanefield, Edgoten, 
Fredonia, Henshaw, Marion, Mexico, 
Morganfield, Philpot, Sturgis, Sullivan, 
Uniontown, Waverly, Wheatcroft, and 
Whitesville, KY, Hayfield and Sargeant, 
MN, Abbeville, Arm, College Hill, 
Columbia, Goss, Hathorn, Holly Springs, 
Michigan City, Oakvale, Oxford, 
Sherwood, Silver Creek, Taylor, 
Waterford, Water Valley, and 
Woodland, MS, Maitland and Mound 
City, MO, Irvington, NE, Caroleen and 
Henrietta, NC, Edon, OH, Archbold, 
Dickson, Jermyn, Jessup, Laflin, 
Mayfield, Moosic, Olyphant, Parker 
Ford, Plymouth, Royersford, and 
Yatesville, PA, Davis, Irene, Tea and 
Viborg, SD, Ashland City, Bemis, 
Bolivar, Chapmansboro, Grand Junction, 
Hickory Valley, Jordonia, Kenwood 
Malesus, Masonville, Medon, 
Middleburg, Ralston, Terrell and Toone, 
TN, Herbert and Hidalgo, TX, and 
Tooele, UT, on the one hand, and, on the 
other, points in the U.S. 

Note.—The purpose of this application is to 
substitute motor carrier service for complete 
abandonment of rail carrier service. 


Condition: Approval of this authority 
is conditioned upon applicant certifying 
to the Commission, prior to commencing 
operations, that all rail service has 
actually terminated at all of the involved 
points. 


Volume No. OP5-29 


Decided: February 4, 1982. 

By the Commission, Review Board Number 
3, Members Krock, Joyce, and Dowell. 

MC 160298, filed January 28, 1982. 
Applicant: AMTRUCK FACTORS, 3900 
Airport Way South, Seattle, WA 98108. 
Representative: Charles Gerard (same 
address as applicant) 206-622-3800. As 
a broker of general commodities, 
(except household goods), between 
points in the U.S. 


MC 159568 (Sub-1), filed January 28, 
1982. Applicant: DC&L TRANSPORT, 
INC., 16521 Van Dam Road, South 
Holland, IL 60473. Representative: 
Joseph Winter, 29 South LaSalle St., 
Chicago, IL 60603, (312) 263-2306. 
Transporting, for or on behalf of the 
United States Government, general 
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commodities (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 
between points in the U.S. 


MC 160269, filed January 27, 1982. 
Applicant: EUGENE W. TRIPP, Rt. 1, 
Box 753, Naches, WA 98937. 
Representative: Eugene W. Tripp (same 
address as applicant) (509) 966-2497. 
Transporting food and other edible 
products and byproducts intended for 
human consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers, and other soil 
conditioners by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. 

James H. Bayne, 

Acting Secretary. 

{FR Doc. 82-3776 Filed 2-11-82; 8:45 am] 
BILLING CODE 7035-01-M 


_[Permanent Authority Volume No. OP2-27] 


Motor Carriers; Republications of 
Grants of Operating Rights Authority 
Prior to Certification 


The following grants of operating right 
authorities are republished by order of 
the Commission to indicate a broadened 
grant of authority over that previously 
notice in the Federal Register. 

An original and one copy of an 
appropriate petition for leave to 
intervene, setting forth in detail the 
precise manner in which petitioner has 
been prejudiced, must be filed with the 

ommission within 30 days after the 
date of this Federal Register notice. 


By the Commission. 
Agatha L. Mergenovich, 
Secretary. 


MC 64373 (Sub-19) (Republication), 
September filed 14, 1981, published in 
the Federal Register of September 30, 
1981, and republished this issue: 
Applicant: CLARKSON BROS. 
MACHINERY HAULERS, INC., P.O. Box 
788, Cowpens, SC 29330. Representative: 
Edward P. Bocko, P.O. Box 496, Mineral 
Ridge, OH. A decision of the 
Commission, Review Board 2, decided 
January 13, 1982, and served February 2, 
1982 finds that the present and future 
public convenience and necessity 
require operations by applicant in 
interstate or foreign commerce, over 
irregular routes, as a common carrier, by 
motor vehicle, transporting machinery, 
construction and industrial equipment, 
steel articles, lumber and wood 
products, and those commodities which 
because of their size or weight require 
the use of special handling or 
equipment, between Houston, TX, 
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Atlanta, GA, points in Virginia and 
North Carolina, and those points in 
Jefferson County, AL, Spartanburg and 
Greenville, SC, Davidson and Hamilton 
County, TN, New Orleans Parish, LA, 
Whiteside County, IL, Porter County, IN, 
Butler County, OH, and Erie County, NY, 
on the one hand, and, on the other, 
points in the United States; that 
applicant is fit, willing, and able 
properly to perform the granted service 
and to conform to the requirements of 
Title 49, Subtitle IV, U.S. Code, and the 
Commission's regulations. The purpose 
of this republication is to broaden the 
scope of authority. 

MC 148553 (Sub-3) (Republication), 
filed July 9, 1981, published in the 
Federal Register of July 22, 1981, and 
republished this issue: Applicant: B.J. 
EXPRESS, INC., 4928 Assisi Lane, 
Cincinnati, OH 45238. Representative: 
Bobby Ray Johnson (same address as 
applicant). A decision of the 
Commission, Division 1, decided 
January 11, 1982, and served January 29, 
1982, finds that the present and future 
public convenience and necessity 
require operations by applicant in 
interstate or foreign commerce, over 
irregular routes, as a common carrier, by 
motor vehicle, transporting (1) 
transportation equipment, between 
points in Ohio, on the one hand, and, on 
the other, points in Alabama, Arizona, 
Arkansas, California, Connecticut, 
Delaware, Georgia, Illinois, Indiana, 
Kansas, Kentucky, Louisiana, Maryland, 
Massachusetts, Michigan, Mississippi, 
Missouri, Nevada, New Hampshire, New 
Jersey, New York, North Carolina, Ohio, 
Oklahoma, Oregon, Pennsylvania, 
Rhode Island, South Carolina, 
Tennessee, Texas, Utah, Vermont, 
Virginia, Washington, West Virginia, 
Wisconsin, and Wyoming; (2) Mercer 
commodities, between points in 
Alabama, Arizona, Arkansas, 
California, Connecticut, Delaware, 
Georgia, Illinois, Indiana, Kansas, 
Kentucky, Louisiana, Maryland, 
Massachusetts, Michigan, Mississippi, 
Missouri, Nevada, New Hampshire, New 
Jersey, New York, North Carolina, Ohio, 
Oklahoma, Oregon, Pennsylvania, 
Rhode Island, South Carolina, 
Tennessee, Texas, Utah, Vermont, 
Virginia, Washington, West Virginia, 
Wisconsin, Wyoming, and Ramsey 
County, MN; and (3) pulp, paper and 
related products, and rubber and plastic 
products, between points in Hamilton 
County, OH, Somerset County, NJ, and 
Placer County, CA; that applicant is fit, 
willing, and able properly to perform the 
granted service and to conform to the 
requirements of Title 49, Subtitle IV, 
U.S. Code, and the Commission's 


regulations. The purpose of this 
republication is to broaden the scope of 
authority. 

[FR Doc. 82-3783 Filed 2-11-82, 8:45 am] 

BILLING CODE 7035-01-M 





Moior Carriers; Permanent Authority 
Decisions, Decision-Notice 


Correction 


In FR Doc. 82-719 appearing at page 
1343 in the issue of Tuesday, January 12, 
1982,.please make the following 
correction: 

On page 1348, in the third column, in 
the paragraph MC 159784, filed for 


- Rochester Armored Car Co., beginning 


in the 15th line and running through the 
end of the paragraph, please correct 
paragraphs (2) and (3) as follows: 

* * * (2) between points in Douglas 
County, NE, on the one hand, and, on 
the other, points in IA; and (3) between 
points in Hennepin County, MN, on the 
one hand, and, on the other, points in 
ND, SD, and IA. 


BILLING CODE 1505-01-M 


[Docket No. AB-1 (Sub-No. 135)] 


Rail Carriers; Chicago and North 
Western Transportation Co.; 
Abandonment in Sioux County, IA; 
Findings 


Notice is hereby given pursuant to 49 
U.S.C. 10903 that the Commission, 
Review Board Number 3, has issued a 
certificate authorizing the Chicago and 
North Western Transportation Company 
to abandon its rail line between 
milepost 216.8 near Alton to railroad 
milepost 220.0 near Orange City, a 
distance of 3.2 miles in Sioux County, 
IA, subject to certain conditions. Since 
no investigation was instituted, the 
requirement of Section 1121.38(b) of the 
Regulations that publication of notice of 
abandonment decisions in the Federal 
Register be made only after such a 
decision becomes administratively final 
was waived. 

Upon receipt by the carrier of an 
actual offer of financial assistance, the 
carrier shall make available to the 
offeror the records, accounts, appraisals, 
working papers, and other documents 
used in preparing Exhibit I (Section 
1121.45 of the Regulations). Such 
documents shall be made available 
during regular business hours at a time 
and place mutually agreeable to the 
parties. 

The offer must be filed with the 
Commission and served concurrently on 
the applicant, with copies to-Richard A. 
Kelly, Room 5417, Interstate Commerce 
Commission, Washington, DC 20423, no 
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later than 10 days from publication of 
this Notice. The offer, as filed, shall 
contain information required pursuant to 
§ 1121.38(b}(2) and (3) of the 
Regulations. If no such offer is received, 
the certificate of public convenience and 
necessity authorizing abandonment 
shall become effective 30 days from the 
service date of the certificate. 

James H. Bayne, 

Acting Secretary. 

[FR Doc. 82-3782 Filed 2-11-82; 8:45 am] 

BILLING CODE 7035-01-M 


[Docket No. AB-26 (Sub-No. 25)] 


Rail Carriers; Georgia Northern 
Railway Co.; Abandonment; In Worth 
and Turner Counties, GA; Findings 


Notice is hereby given pursuant to 49 
U.S.C. 10903 that the Commission has 
issued a certificate authorizing Georgia 
Northern to abandon its rail line 
between Bridgeboro (milepost GS-75.0) 
and Ashburn (milepost GS—45.60) in 
Worth and Turner Counties, GA, a total 
distance of 29.4 miles, subject to certain 
conditions. The abandonment certificate 
will become effective 30 days after this 
publication unless the Commission also 
finds that: 

(1) A financially responsible person 
(or government entity) has offered 
financial assistance (through subsidy or 
purchase) to enable the rail service to be 
continued; and 

(2) It is likely that: " 

(a) If a subsidy, the assistance would 
cover the difference between the 
revenues attributable to the line and the 
avoidable cost of providing rail freight 
service on the line, together with a 
reasonable return on the value of the 
line, or 

(b) If a purchase, the assistance would 
cover the acquisition cost of all or any 
portion of the line. 

Any financial assistance offer must be 
filed with the Commission and served 
concurrently on the applicant, with 
copies to Richard A. Kelly, Room 5417, 
Interstate Commerce Commission, 
Washington, DC 20423, no later than 10 
days from publication of this Notice. 

If the Commission makes the findings 
described above, the effectiveness of the 
abandonment certificate will be 
postponed. An offeror may request the 
Commission to set conditions and 
amount of compensation within 30 days 
after an offer is made. If no agreement is 
reached within 30 days of an offer, and 
no request is made for the Commission 


_ to set conditions or amount of 


compensation, the abandonment 
certificate will become effective. 
Information and procedures regarding 





financial assistance for continued rail 
service are contained in 49 U.S.C. 10905 
(as amended by the Staggers Rail Act of 
1980, Pub. L. 96-448) and 49 CFR 1121.38. 


James H. Bayne, 

Acting Secretary. 

|FR Doc. 82-3780 Filed 2-11-82; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-43 (Sub-No. 83) B] 


Rail Carriers; Illinois Central Gulf 
Railroad Co.; Abandonment; Between 
Horse Branch and Fordsville, KY; 
Findings 


Notice is hereby given pursuant to 49 
U.S.C. 10903 that the Commission, 
Review Board Number 3, has issued a 
partial certificate authorizing the Illinois 
Central Gulf Railroad Company to 
abandon its rail line between milepost 
7.62 near Davidson to milepost 15.6 near 
Fordsville in Ohio County, a total 
distance of 7.98 miles, subject to certain 
conditions. Since no investigation was 
instituted on this part of the line, the 
requirement of § 1121.38(b) of the 
Regulations that publication of notice of 
abandonment decisions in the Federal 
Register be made only after such a 
decision becomes administratively final 
was waived. 

Upon receipt by the carrier of an 
actuakoffer of financial assistance, the 
carrier shall make available to the 
offeror the records, accounts, appraisals, 
working papers, and other documents 
used in preparing Exhibit I (§ 1121.45 of 
the Regulations). Such documents shall 
be made available during regular 
business hours at a time and place 
mutually agreeable to the parties. 

The offer must be filed with the 
Commission and served concurrently on 
the applicant, with copies to Richard A. 
Kelly, Room 5417, Interstate Commerce 
Commission, Washington, DC 20423, no 
later than 10 days from publication of 
this Notice. The offer, as filed, shall 
contain information required pursuant to 
§ 1121.38(b)(2) and (3) of the 
Regulations. If no such offer is received, 
the certificate of public convenience and 
necessity authoring abandonment shall 
become effective 30 days from the 

-service date of the certificate. 


James H. Bayne, 

Acting Secretary. 

|FR Doc. 82-3781 Filed 2-11-82; 8:45 am] 
BILLING CODE 7035-01-M 


[Ex Parte No. 387 (Sub-No. 89)] 


Rail Carriers; Union Pacific Railroad 
Co., Exemption for Contract Tariff 
ICC-UP-C-0013 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of Provisional 
Exemption. 


SUMMARY: Petitioner is granted a 
provisional exemption under 49 U.S.C. 
10505 from the notice requirements of 49 
U.S.C. 10713(e). The contract tariff to be 
filed may become effective on one day’s 
notice. This exemption may be revoked 
if protests are filed within 15 days of 
publication in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
Donald J. Shaw, Jr. or Jane F. Mackall, 
(202) 275-7656. 


SUPPLEMENTARY INFORMATION: The 
Union Pacific Railroad Company (UP). 
filed a petition on February 1, 1981, 
seeking an exemption under 49 U.S.C. 
10505 from the statutory notice 
provisions of 49 U.S.C. 10713(e). It 
requests that we permit its contract 
tariff ICC-UP-C-0013'to become 
effective on one day’s notice. The tariff 
was filed to become effective on 
February 28, 1982. The tariff provides for 
the movement of assembled motor 
vehicles shipped by Chrysler Motor 
Company. 

Under 49 U.S.C. 10713(e), contracts 
must be filed on not less than 30 day’s 
notice. There is no provision for waiving 
this requirement. Cf. former section 
10762(d)(1). However, the Commission 
has granted relief under our section 

*10505 exemption authority in 
exceptional situations. 

The petition shall be granted. Early 
implementation of the contract will 
enable Chrysler, an ailing manufacturer, 
to benefit from the terms of the contract 
as soon as possible. We find that to be 
the type of exceptional circumstance 
which warrants a provisional 
exemption. 

UP’s contract tariff may become 
effective on one day's notice. We will 
apply the following conditions which 
have been imposed in similar exemption 
proceedings: 

If the Commission permits the contract to 
become effective on one day's notice, this 
fact neither shall be constured to mean that 
this is a Commission approved contract for 
purposes of 49 U.S.C. 10713(g) nor shall it, 
serve to deprive the Commission of 
jurisdiction to institute a proceeding on its 
own initiative or on complaint, to review this 
contract and to disapprove it. 
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Subject to compliance with these 
conditions, under 49 U.S.C. 10505(a) we 
find that the 30 day notice requirement 
in these instances is not necessary to 
carry out the transportation policy of 49 
U.S.C. 10101(a) and is not needed to 
protect shippers from abuse of market 
power. Further, we will consider 
revoking this exemption under 49 U.S.C. 
10505(c) if protests are filed within 15 
days of publication in the Federal 
Register. 

This action will not significantly affect 
the quality of the human environment or 
the conservation of energy resources. 


‘ (49 U.S.C. 10505) 


Dated: February 5, 1982. 

By the Commission, Division 1, 
Commissioners Clapp, Gresham, and Taylor. 
Commissioner Taylor is assigned to this 
Division for the purpose of resolving tie 
votes. Since there was no tie in this matter, 
Commissioner Taylor did not participate. 
James H. Bayne, 

Acting Secretary. 
{FR Doc. 82-3778 Filed 2-11-82: 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-10 (Sub-No. 25)] 


Rail Carriers; Wabash Railroad Co. and 
Norfolk and Western Railway Co.; 
Abandonment—Between Moulton and 
Ottumwa in Appanoose, Davis and 
Wapello Counties, IA; Findings 


. The Commission has issued a 
certificate authorizing Wabash Railroad 
Company and Norfolk and Western 
Railway Company to abandon its 35.74- 
mile rail line between Moulton near 
milepost 243.07 and Ottumwa near 
milepost 278.81 in Appanoose, Davis 
and Wapello Counties, IA. The 
abandonment certificate will become 
effective 30 days after this publication 
unless the Commission also finds that: 
(1) A financially responsible person has 
offered financial assistance (through 
subsidy or purchase) to enable the rail 
service to be continued; and (2) it is 
likely that the assistance would fully 
compensate the railroad. 

Any financial assistance offer must be 
filed with the Commission and served 
concurrently on the applicant, with 
copies to Mr. Richard A. Kelly, Room 
5417, Interstate Commerce Commission, 
Washington, DC 20423, not later than 10 
days from publication of this Notice. 
Any offer previously made must be 
remade within this 10 day period. 
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Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C. 10905 
and 49 CFR 1121.38. 


James H. Bayne, 

Acting Secretary. 

|FR Doc. 82-3779 Filed 2-11-82: 8:45 am| 
BILLING CODE 7035-01-M 


[F.D--No. 29720 (Sub-No. » and related 
dockets] 


Guilford Transportation Industries, 
Inc.; Control; Boston and Maine 
Corporation 


AGENCY: Interstate Commerce 
Commission (ICC), Office of 
Transportation Analysis, Section of 
Energy and Environment. 


ACTION: Notice of availability of 
environmental assessment prepared for 
above-entitled proceeding. 


SUMMARY: Guilford Transportation 
Industries, Inc. (GTI) has filed an 
application with the ICC seeking 
authority to control the Boston and 
Maine Corporation (B&M). In a related 
proceeding B&M has filed with the 
Commission an amended plan of 
reorganization which is premised on 
Commission approval of the just-noted 
GTI application. Several carriers have 
filed inconsistent applications in 
connection with the applicants’ 
consolidation proposals. 

The ICC’s Section of Energy and 
Environment has prepared an 
environmental assessment which seeks 
to identify. the environmental impacts 
which would flow from Commission 


approval of the primary and inconsistent. 


applications. Copies of this 
environmental assessment have been 
served on all parties of record. 


copies: Any other interested member of 
the public may obtain a copy of the 
assessment by contacting Mr. Reno 
Pretti, Section of Energy and 
Environment, Room 5377, Interstate 
Commerce Commission, Washington, 
D.C. 20423, Tel. (202) 275-7917. 


COMMENTS: Anyone who wishes to file 
written comments on the data or 
conclusions contained in the 
environmental assessment may do so by 
forwarding same to Reno Pretti at the 
above address by March 12, 1982. 

James H. Bayne, 

Acting Secretary. 

[FR Doc. 82-3777 Filed 2-11-82; 6:45 am] 

BILLING CODE 7035-01-M 


JOINT BOARD FOR THE 
ENROLLMENT OF ACTUARIES 


Advisory Committee on Actuarial 
Examinations; Meeting r 


Notice is hereby given that the 
Advisory Committee on Actuarial 
Examinations will meet af the Westin 
Hotel, North Michigan Avenue at 
Delaware, Chicago, Illinois on March 22 
and 23, 1982, beginning at 9:00 a.m. each 
day. 

The purpose of the meeting is to 
prepare recommended questions for the 
Joint Board’s examinations in actuarial 
mathematics and methodology referred ° 
to in Title 29 U.S. Code, section 
1242(a)(1)(B). A determination as 
required by section 10(d) of the Federal 
Advisory Committee Act (Pub. L. 92- 
463) has been made that the subject of 
the meeting falls within the exceptions 
to the open meeting requirement set 
forth in Title 5 U.S. Code, section 
552b(c)(9)(B), and that the public interest 
requires that such meeting be closed to 
public participation. 

Dated: February 9, 1982. 

Leslie S. Shapiro, 

Advisory Committee Management Officer, 
Joint Board for the Enrollment of Actuaries. 
{FR Doc. 82-3771 Filed 2-11-82; 8:45 am] 

BILLING CODE 4810-25-M 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Endo Laboratories, Inc.; Manufacturer 
of Controlled Substances; Registration 


By Notice dated December 9, 1981, 
and published in the Federal Register on 
December 16, 1981 (46 FR 61354), Endo 
Laboratories, Inc., 1000 Stewart Avenue, 
Garden City, New York 11530, made 
application to the Drug Enforcement 
Administration to be registered as a 
bulk manufacturer of the basic classes 
of controlled substances listed below: 


No comments or objections having 
been received, and pursuant to Section 
303 of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 and 
Title 21, Code of Federal Regulations 
§ 1301.54(e), the Acting Administrator 
hereby orders that the application 
submitted by the above firm for 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed above is granted. 


Dated: February 4, 1982. 
Francis M. Mullen, Jjr., 
Acting Administrator, Drug Enforcement 
Administration. 
[FR Doc. 82-3764 Filed 2-11-82: 8:45 am| 
BILLING CODE 4410-09-™ 


Upjohn Co.; Manufacturer of 
Controlled Substances; Application 


Pursuant to § 1301.43(a) of Title 21 of 
the Code of Federal Regulations (CFR), 
this is notice that on November 20, 1981, 
Upjohn Company, 7171 Portage Road; 
Kalamazoo, Michigan 49001, made 
application to the Drug Enforcement 
Administration (DEA) for registration as 
a bulk manufacturer of the basic classes 
of controlled substances listed below: 
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Any other such applicant, and any 
person who is presently registered with 
DEA to manufacture such substances, 
may file comments or objections to the 
issuance of the above application and 


’ may also file a written request for a 


hearing thereon in accordance with 21 
CFR 1301.54 and in the form prescribed 
by 21 CFR 1316.47. 

Any such comments, objections or 
request for a hearing may be addressed 
to the Acting Administrator, Drug 
Enforcement Administration, United 
States Department of Justice, 1405 I 
Street, NW., Washington, D.C. 20537, 
Attention: DEA Federal Register 
Representative (Room 1203), and must 
be filed no later than 
Francis M. Mullen, Jr., 

Acting Administrator, Drug Enforcement 
Administration. 

February 4, 1982. 

[FR Doc. 82-3763 Filed 2-11-82; 8:45 am] 

BILLING CODE 4410-09-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


Federal-State Unemployment 
Compensation Program; Extended 
Benefits; New Extended Benefit Period 
in the State of Pennsylvania 


This notice announces the beginning 
of a new Extended Benefit Period in the 
State of Pennsylvania, effective on 
January 24, 1982. 





Background 


The Federal-State Extended 
Unemployment Compensation Act of 
1970 (26 U.S.C. 3304 note) established 
the Extended Benefit Program as a part 
of the Federal-State Unemployment 
Compensation Program. The Extended 
Benefit Program takes effect during 
periods of high unemployment in a 
State, to furnish up to 13 weeks of 
extended unemployment benefits to 
eligible individuals who have exhausted 
their rights to regular unemployment 
benefits under permanent State and 
Federal unemployment compensation 
laws. The Act is implemented by State 
unemployment compensation laws and 
by Part 615 of Title 20 of the Code of 
Federal Regulations (20 CFR Part 615). 

In accordance with section 203(d) of 
the Act, the Pennsylvania 
unemployment compensation law 
provides that there is a State ‘‘on” 
indicator in.the State for a week if.the 
head of the State employment security 
agency determines that, for the period 
consisting of that week and the 
immediately preceding 12 weeks, the 
rate of insured employment under the 
State unemployment compensation law 
equalled or exceeded the State trigger 
rate. The extended Benefit Period 
actually begins with the third week 
following the week for which there is an 
“on” indicator. A benefit period:will be 
in effect for a minimum of 13 
consecutive weeks, and will end the 
third week after there is an “off” 
indicator. 


Determination of “on” Indicator 


The head of the employment security 
agency of the State of Pennsylvania has 
determined that the rate of.insured 
unemployment in the State, for the 
period consisting of the week ending on 
January 9, 1982, and the immediately 
preceding 12 weeks, rose to a point that 
equals or exceeds the State trigger rate, 
so that for that week there was an “on” 
indicator in that State. 

Therefore, a new Extended Benefit 
Period commenced in that State with the 
week beginning on January 24, 1982. 


Information for Claimants 


The duration of extended benefits 
payable in the new Extended Benefit 
Period, and the terms and conditions on 
which they are payable, are governed by 
the Act and the State unemployment 
compensation law. The State 
employment security agency will furnish 
a written notice of potential entitlement 
to extended benefits to each individual 
who has established a benefit year in 
the State that will expire after the new 


Extended Benefit Period begins, and 


who has exhausted all rights under the 
State unemployment compensation law 
to regular benefits before the beginning 
of the new Extended Benefit Period. 20 
CFR 615.13(d)(1). The State employment 
security agency also will provide such 
notice promptly to each individual who 
exhausts all rights under the State 
unemployment compensation law to 
regular benefits during the Extended 
Benefit Period, including exhaustion by 
reason of the expiration of the 
individual's benefit year. 20 CFR 
615.13(d)(2). 

Persons who believe they may be 
entitled to extended benefits in the State 
of Pennsylvania‘or who wish to inquire 
about their rights under the Extended 
Benefit Program, should contact the 
nearest State employment office of the 
Pennsylvania’Department of Labor and 
Industry in. their locality. 

Signed at Washington, D.C., on February 5, 
1982. 

Albert Angrisani, : 
Assistant Secretary of Labor for Employment 
and Training. 

[FR Doc. 82-3884 Filed 2-11-82; 8:45 am] 

BILLING CODE 4510-30-M 


Federal-State Unemployment 
Compensation Program; Extended 
Benefits; New Extended Benefit Period 
in the State of Rhode Island 


This notice announces the beginning 
of a new Extended Benefit Period in the 
State of Rhode Island, effective on 
January 24, 1982. 


Background 

The Federal-State Extended 
Unemployment Compensation Act of 
1970 (26 U.S.C. 3304 note) established 
the Extended Benefit Program as a part 
of the Federal-State Unemployment 
Compensation Program. The Extended 
Benefit Program takes effect during 
periods of high unemployment in a 
State, to furnish up to 13 weeks of 
extended unemployment benefits to 
eligible individuals who have exhausted 
their rights to regular unemployment 
benefits under permanent:State and 
Federal unemployment compensation 
laws. The Act is implemented by State 
unemployment compensation laws and 
by Part 615 of Title 20 of the Code of 
Federal Regulations (20 CFR Part 615). 

In accordance with section 203(d) of 
the Act, the Rhode Island unemployment 
compensation law provides that there is 
a State “on” indicator in the State for a 
week if the head of the State 
employment security agency determines 
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that, for the period consisting of that 
week and the immediately preceding 12 
weeks, the rate of insured employment 
under the State unemployment 
compensation law equalled or exceeded 
the State trigger rate. The Extended 
Benefit Period actually begins with the 
third week following the week for which 
there is an ‘‘on” indicator. A benefit 
period will be in effect for a minimum of 
13 consecutive weeks, and will end the 
third week after there is an “off” 
indicator. 


Determination of “on” Indicator 


The head of the employment security 
agency of the State of Rhode Island has 
determined that the rate of insured 
unemployment in the State, for the 
period consisting of the week ending on 
January 9, 1982, and the immediately 
preceding 12 weeks, rose to a point that 
equals or exceeds the State trigger rate, 
so that for that week there was an “on” 
indicator in that State. 

Therefore, a new Extended Benefit 
Period commenced in that State with the 
week beginning on January 24, 1982. 


Information for Claimants 


The duration of extended benefits 
payable in the new Extended Benefit 
Period, and-the terms and conditions on 
which they are payable, are governed by 
the Act and the State unemployment 
compensation law. The State 
employment security agency will furnish 
a written notice of potential entitlement 
to extended benefits to each individual 
who has established a benefit year in 
the State that will expire after the new 
Extended Benefit Period begins, and 
who has exhausted all rights under the 
State unemployment compensation law 
to regular benefits before the beginning 
of the new Extended Benefit Period. 20 
CFR 615.13(d)(1). The State employment 
security agency also will provide such 
notice promptly to each individual who 
exhausts all rights under the State 
unemployment compensation law to 
regular benefits during the Extended 
Benefit Period, including exhaustion by 
reason of the expiration of the 
individual's benefit year. 20 CFR 
615.13(d)(2). 

Persons who believe they may be 
entitled to extended benefits in the State 
of Rhode Island or who wish to inquire 
about their rights under the Extended 
Benefit Program, should contact the 
nearest State employment office of the 
Rhode Island Department of 
Employment Security in their locality. 
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Signed at Washington, D.C., on February 5, 
1982. 
Albert Angrisani, 
Assistant Secretary of Labor for Employment 
and Training. 
[FR Doc. 82-3885 Filed 2-11-82; 8:45 am] 
BILLING CODE 4510-30-M 


Federal-State Unemployment. 
Compensation Program; Extended 
Benefits; New Extended Benefit Period 
in the State of Tennessee 


This notice announces the beginning 
of a new Extended Benefit Period in the 
State of Tennessee, effective on January 
24, 1982. 


Background 


The Federal-State Extended 
Unemployment Compensation Act of 
1970 (26 U.S.C. 3304 note) established 
the Extended Benefit Program as a part 
of the Federal-State Unemployment 
Compensation Program. The Extended 
Benefit Program takes effect during 
periods of high unemployment in a 
State, to furnish up to 13 weeks of 
extended unemployment benefits to 
eligible individuals who have exhausted 
their rights to regular unemployment 
benefits under permanent State and 
Federal unemployment compensation 
laws. The Act is implemented by State 
unemployment compensation laws and 
by Part 615 of Title 20 of the Code of 
Federal Regulations (20 CFR Part 615). 

In accordance with section 203(d) of 
the Act, the Tennessee unemployment 
compensation law provides that there is 
a State ‘‘on” indicator in the State for a 
week if the head of the State 
unemployment security agency 
determines that, for the period 
consisting of that week and the 
immediately preceding 12 weeks, the 
rate of insured employment under the 
State unemployment compensation saw 
equalled or exceeded the State trigger 
rate. The Extended Benefit Period 
actually begins with the third week 
following the week for which there is an 

on” indicator. A benefit period will be 
in effect for a minimum of 13 
consecutive weeks, and will end the 
third week after there is an “off” 
indicator. 


Determination of “on” Indicator 


The head of the employment security 
agency of the State of Tennessee has 
determined that the rate of insured 
unemployment in the State, for the 
period consisting of the week ending on 
January 9, 1982, and the immediately 
preceding 12 weeks, rose to a point that 
equals or exceeds the State trigger rate, 
so that for that week there was an “on” 
indicator in that State. 


Therefore, a new Extended Benefit 
Period commenced in that State with the 
week beginning on January 24, 1982. 


Information for Claimants 


The duration of extended benefits 
payable in the new Extended Benefit 
Period, and the terms and conditions on 
which they are payable, are governed by 
the Act and the State unemployment 
compensation law. The State 
employment security agency will furnish 
a written notice of potential entitlement 
to extended benefits to each individual 
who has established a benefit year in 
the State that will expire after the new 
Extended Benefit Period begins, and 
who has exhausted all rights under the 
State unemployment compensation law 
to regular benefits before the beginning 
of the new Extended Benefit Period. 20 
CFR 615.13(d)(1). The State employment 
security agency also will provide such 
notice promptly to each individual who 
exhausts all rights under the State 
unemployment compensation law to 
regular benefits during the Extended 
Benefit Period, including exhaustion by 
reason of the expiration of the 
individual’s benefit year. 20 CFR 
615.13(d)(2). 

Persons who believe they may be 
entitled to extended benefits in the State 
of Tennessee or who wish to inquire 
about their rights under the Extended 
Benefit Program, should contact the 
nearest State employment-affice of the 
Tennessee Department of Employment 
Security in their locality. 

Signed at Washington, D.C., on February 5, 
1982. 

Albert Angrisani, 

Assistant Secretary of Labor for Employment 
and Training. 

(FR Doc. 82-3886 Filed 2-11-82; 8:45 am] 

BILLING CODE 4510-30-M 


Federal-State Unemployment 
Compensation Program; Extended 
Benefits; New Extended Benefit Period 
in the State of Indiana 


This notice announces the beginning 
of a new Extended Benefit Period in the 
State of Indiana, effective on January 31, 
1982. 


Background ~ 

The Federal-State Extended 
Unemployment Compensation Act of 
1970 (26 U.S.C. 3304 note) established- 
the Extended Benefit Program as a part 
of the Federal-State Unemployment 
Compensation Program. The Extended 
Benefit Program takes effect during 
periods of high unemployment in a 
State, to furnish up to 13 weeks of 
extended unemployment benefits to 


eligible individuals who have exhausted 
their rights to regular unemployment 
benefits under permanent State and 
Federal unemployment compensation 
laws. The Act is implemented by State 
unemployment compensation laws and 
by Part 615 of Title 20 of the Code of 
Federal Regulations (20 CFR Part 615). 

In accordance with section 203(d) of 
the Act, the Indiana unemployment 
compensation law provides that there is 
a State “on” indicator in the State for a 
week if the head of the State 
employment security agency determines 
that, for the period consisting of that 
week and the immediately preceding 12 
weeks, the rate of insured employment 
under the State unemployment 
compensation law equalled or exceeded 
the State trigger rate. The Extended 
Benefit Period actually begins with the 
third week following the week for which 
there is an “on” indicator. A benefit 
period will be in effect for a minimum of 
13 consecutive weeks, and will end the 
third week after there is an “off” 
indicator. 

Determination of “on” Indicator 

The head of the employment security 
agency of the State of Indiana has 
determined that the rate of insured 
unemployed in the State, for the period 
consisting of the week ending on 
January 16, 1982, and the immediately 
preceding 12 weeks, rose to a point that 
equals or exceeds the State trigger rate, 
so that for that week there was an “on” 
indicator in that State. 

Therefore, a new Extended Benefit 
Period commenced in that State with the 
week beginning on January 31, 1982. 
Information for Claimants 


The duration of extended benefits 
payable in the new Extended Benefit 
Period, and the terms and conditions on 
which they are payable, are governed by 
the Act and the State unemployment 
compensation law. The State 
employment security agency will furnish 
a written notice of potential entitlement 
to extended benefits to each individual 
who has established a benefit year in 
the State that will expire after the new 
Extended Benefit Period begins, and 
who has exhausted all rights under the 
State unemployment compensation law 
to regular benefits before the 
of the new Extended Benefit Period. 20 
CFR 615.13(d)(1). The State employment 
security agency also will provide such 
notice promptly to each individual who 
exhausts all rights under the State 
unemployment compensation law to 
regular benefits during the Extended 
Benefit Period, including exhaustion by 
reason of the expiration of the 
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individual's benefit year. 20 CFR 
615.13(d)(2). 

Persons who believe they may be 
entitled to extended benefits in the State 
of Indiana or who wish to inquire about 
their rights under the Extended Benefit 
Program, should contact the nearest 
State employment office of the Indiana 
Employment Security Board in their 
locality. 


Signed at Washington, D.C., on February 5, 
1982. ; : 
Albert Angrisani, 

Assistant Secretary of Labor for Employment 
and Training. 

[FR Doc. 82-3887 Filed 2-11-82; 8:45 am] 

BILLING CODE 4510-30-M 


Federal-State Unemployment 
Compensation Program; Extended 
Benefits New Extended Benefit Period 
in the State of North Carolina 


This notice announces the beginning 
of a new Extended Benefit Period in the 
State of North Carolina, effective on 
January 31, 1982. 


Background 


The Federal-State Extended 
Unemployment Compensation Act of 
1970 (26 U.S.C. 3304 note) established 
the Extended Benefit Program as a part 
of the Federal-State Unemployment 
Compensation Program. The Extended 
Benefit Program takes effect during 
periods of high unemployment in a 
State, to furnish up to 13 weeks of 
extended unemployment benefits to 
eligible individuals who have exhausted 
their rights to regular unemployment 
benefits under permanent State and 
Federal unemployment compensation 
laws. The Act is implemented by State 
unemployment compensation laws and 
by Part 615 of Title 20 of the Code of 
Federal Regulations (20 CFR Part 615). 

In accordance with section 203(d) of 
the Act, the North Carolina 
unemployment compensation law 
provides that there is a State ‘‘on” 
indicator in the State for a week if the 
head of the State employment security 
agency determines that, for the period 
consisting of that week and the 
immediately preceding 12 weeks, the 
rate of insured employment under the 
State unemployment compensatidn law 
equalled or exceeded the State trigger 
rate. The Extended Benefit Period 
actually begins with the third week 
following the week for which there is an 
“on” indicator. A benefit period will be 
in effect for a minimum of 13 
consecutive weeks, and will end the 
third week ‘after there is an “off” 
indicator. 


Determination of “on” Indicator 


The head of the employment security 
agency of the State of North Carolina 
has determined that the rate of insured 
unemployment in the State, for the 
period consisting of the week ending on 
January 16, 1982, and the immediately 
preceding 12 weeks, rose to a point that 
equals or exceeds the State trigger rate, 
so that for that week there was an “on” 
indicator in that State. 

Therefore, a new Extended Benefit 
Period commenced in that State with the 
week beginning on January 31, 1982. 


Information for Claimants 


The duration of extended benefits 
payable in the new Extended Benefit 
Period, and the terms and conditions on 
which they are payable, are governed by 
the Act and the State unemployment 
compensation law. The State 
employment security agency will furnish 
a written notice of potential entitlement 
to extended benefits to each individual 
who has established a benefit year in 
the State that will expire after the new 
Extended Benefit Period begins, and 
who has exhausted all rights under the 
State unemployment compensation law 
to regular benefits before the beginning 
of the new Extended Benefit Period. 20 
CFR 615.13(d)(1). The State employment 
security agency also will provide such 
notice promptly to each individual who 
exhausts all rights under the State 
unemployment compensation law to 
regular benefits during the Extended 
Benefit Period, including exhaustion by 
reason of the expiration of the 
individual's benefit year. 20 CFR 
615.13(d)(2). 

Persons who believe they may be 
entitled to extended benefits in the State 
of North Carolina or who wish to inquire 
about their rights under the Extended 
Benefit Program, should contact the 
nearest State employment office of the 
North Carolina Employment Security 
Commission in their locality. 

Signed at Washington, D.C., on February 5, 
1982. 

Albert Angrisani, 

Assistant Secretary of Labor for Employment 
and Training. 

[FR Doc. 82-3888 Filed 2-11-82; 8:45 am] 

BILLING CODE 4510-30-M 


[TA-W-11,777] 


Richard Callahan, Inc., New York, New 
York; Termination of Investigation 


Pursuant to Section 221 of the Trade 
Act of 1974, an investigation was 
initiated on November 24, 1980 in 
response to a worker petition received 
on November 19, 1980 which was filed 
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on behalf of workers and-former 
workers producing apparel at Richard 
Callahan, Incorporated, New York, New 
York. 

The subject firm has gone out of 
business. The Department of Labor has 
not been able to contact officials of the 
firm or to gain access to the location of 
any records, ledgers and or documents 
relating to Richard Callahan, 
Incorporated. Therefore, the 
investigation has been terminated. 


Signed at Washington, D.C., this 8th day of 
February, 1982. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 82-3899 filed 2-11-82; 8:45 am] 
BILLING CODE 4510-30-M 


Mine Safety and Health Administration 
[Docket No. M-81-192-C] 


Alabama By-Products Corp.; Petition 
for Modification of Application of 
Mandatory Safety Standard 


Alabama By-Products Corporation, 
P.O. Box 10246, Birmingham, Alabama 
35202 has filed a petition to modify the 
application of 30 CFR 75.326 (air courses 
and belt haulage entries) to its Segco 
No. 1 Mine located in Walker County, 
Alabama. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that intake and return air 
courses be separated from belt haulage 
entries. 

2. Sections are advanced by driving 
six or seven entries abreast. Two entries 
constitute intake air courses and two 
entries constitute return air courses. 
Two or three entries constitute neutral 
air courses which are separated from 
intake and return air courses by 
permanent stoppings. One of the neutral 
air courses will double as a belt and 
track entry. 

_3. The mine liberates approximately 
900,000 cublic feet of methane per 24 
hour period. None of the working 
sections require more than the minimum 
volume requirements of air set forth in 
the regulations. The blowing system of 
ventilation is applied on all sections of 
the mine. 

4. There are currently five air shafts at 
the mine; three are intake and two are 
return air shafts. In addition to the air 
shafts, the mine has one slope entry. 

5. Low seam heights and spauling roof 
conditions, coupled with lengthy air 
courses pose considerable restrictions to 
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normal air flow. The belt haulage entry 
is brushed to an average height of 
approximately eight feet thus alleviating 
much of the restriction to air flow 
encountered in adjacent entries. Air 
traveling the intake air courses, 
therefore, has a normal tendency to pull 
to the belt neutral entry. The belt entry 
is traveled and inspected by mine 
personnel on a frequent basis. 

6. As an alternative method, petitioner 
proposes to use the belt entries as intake 
air entries which will provide control, 
direction and velocity of air on the belt 
entries. This will also eliminate any 
possible dead air areas and prevent 
possible air reversals due to changes in 
ventilating pressure. In addition, using 
the belt entries as intake entries will 
provide some increase in air volume in 
the last open crosscut, and provide extra 
flexibility to quickly direct more air to 
dilute any methane concentrations that 
may occur at the working faces. 

7. Petitioner will continuously 
maintain the average concentration of 
respirable dust in belt entries used as 
intake air courses within the 
requirements set forth in the regulations. 

8. Petitioner states that the alternative 
outlined above will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
March 15, 1982. Copies of the petition 
are available for inspection at that 
address. 

Dated: February 3, 1982. 

Patricia W. Silvey, 

Acting Director, Office of Standards, 
Regulations and Variances. 

[FR Doc. 82-3903 Filed 2-11-82; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-81-63-M] 


American Borate Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


American Borate Company, P.O. Box 
409, Death Valley, California 92328, has 
filed a petition to modify the application 
30 CFR 57.11-41 (fixed ladders) to its 
Billie Mine located in Inyo County, 
California. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 


A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that fixed ladders with an 
inclination of more than 70 degrees from 
the horizontal be offset with substantial 
landings at least every 30 feet or have 
landing gates at least every 30 feet. 

2. Petitioner states that installation of 
ladders with landings would restrict air 
flow by 46 percent of the design volume. 
The volume is required to effectively 
remove the development heat load. Any 
reduction of airflow reduces heat 
removal, thereby increasing worker 
discomfort by increasing design 
temperature. 

3. As an alternative method which 
will provide the same degree of safety 
for the miners affected as that afforded 
by the standard, petitioner proposes to 
install, as emergency escapeway 
ladders, a straight run of ladders with 
backhoops. 


Request for Comments ~ 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
March 15, 1982. Copies of the petition 
are available for inspection at that 
address. 

Dated: February 4, 1982. 

Patricia W. Silvey, 

Acting Director, Office of Standards, 
Regulations and variances. 

{FR Doc. 82-3902 Filed 2-11-82; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-81-273-C] 


Amherst Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Amherst Coal Company, Lundale, 
West Virginia 25631, has filed a petition 
to modify the application of 30 CFR 
75.305 (weekly examinations for 
hazardous conditions) to its Paragon 
Mine located in Logan County, West 
Virginia. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that seals be examined on a 
weekly basis. 

2. Two sets of seals, Road 600 and 
Road 592 seals, cannot be properly 
examined because numerous roof falls 


have occurred in all travelways to these 
seals, preventing safe access. 

3. Petitoner states that application of 
the standard would result in a ; 
diminution of safety for the miners 
affected because the miners would be 
required to travel through areas where 
the mine roof is unsupported or 
inadequatley supported. Rehabilitation 
of these travelways would expose 
miners to adverse and hazardous roof 
conditions. 

4. As an alternative method, petitioner 
proposes to establish and maintain three 
specified air measuring checkpoints. The 
air used to ventilate these seals will 
ventilate no active workings but will be 
vented directly into the return. The 
return air ventilating these seals will be 
maintained at less than 2% methane. 

5. Further, petitioner states that the 
quantity of air at these checkpoints will 
be maintained at 7500 cubic feet per 
minute or greater. Daily examinations 
will be made including tests for 
methane, oxygen deficiency and air 
volume. Test results will be recorded in 
a book designated for that purpose and 
will be kept on the surface. 

6. Petitioner states that the proposed 
alternative method will provide the 
same degree of safety for the miners 
affected as that afforded by the 
standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
March 15, 1982. Copies of the petition 
are available for inspection at that 
address. 

Dated: February 4, 1982. 

Patricia W. Silvey, 

Acting Director, Office of Standards, . 
Regulations and Variances. 

[FR Doc. 82-3908 Filed 2-11-82; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-81-240-C] 


Cedar Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Cedar Coal Company, Post Office Box 
548, Cabin Creek, West Virginia 25035, 
has filed a petition to modify the 
application of 30 CFR 75.305 (weekly 
examinations for hazardous conditions) 
to its Big John No. 2 Mine located in 
Boone County, West Virginia. The 
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petition is filed under Section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that intake and return 


aircourses be examined in their entirety - 


on a weekly basis. 

2. The mine is currently used to 
transport coal via belt line from a 
current operation on the south side to a 
preparation plant on the north side. 
There are no mining operations in the 
mine and no future plans to conduct 
mining in this mine. 

3. Because of the length of time these 
sections (1st West Mains, ist East 
Mains and 2nd East Mains) have been 
standing and the immediate roof 
composition of 0 to 8 feet of shale, the 
potential of a roof fall constitutes a 
diminution of safety for the miners 
affected. Rehabilitation of these sections 
would expose miners to these hazardous 
conditions. 

4. As an alternative method, petitioner 
proposes to establish and maintain 
specified observation points for weekly 
examinations of these aircourses. 

5. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
March 15, 1982. Copies of the petition 
are available for inspection at that 
address. 


Dated: February 4, 1982. 
Patricia W. Silvey, 
Acting Director, Office of Standards, 
Regulations and Variances. 
[FR Doc. 82-3905 Filed 2-11-82; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-81-274-C] 


Kanawha Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Kanawha Coal Company, P.O. Box 38, 
Ashford, West Virginia 25009 has filed a 
petition to modify the application of 30 
CFR 49.6 (equipment and maintenance 
requirements; mine rescue teams) to its 
Madison No. 1, No. 2 and No. 1-A 
Mines, all located in Boone County, 
West Virginia. The petition is filed 
under Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 


A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that each mine rescue 
station be equipped with twelve self- 
contained oxygen breathing apparatus. 

2. As an alternative method, petitioner 
proposes to be allowed to provide only 
seven self-contained oxygen breathing 
apparatus at its mine rescue station. 

3. In support.of this proposed 
alternative method, petitioner states that 
the affected mines are located 52.5 miles 
(one hour, twenty minutes travel time) 
from Beckley Coal-Mining Company, 
where their mine rescue team is 
equipped with nine self-contained 
oxygen breathing apparatus. West 
Virginia code requires that the first 
rescue team cannot enter the mine until 
the back-up team is stationed at the 
mine portal. The mine rescue station 
will be large enough to facilitate at least 
two fully equipped mine rescue teams. 

4, For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
March 15, 1982. Copies of the petition 
are available for inspection at that 
address. © 


Dated: February 3, 1982. 
Patricia W. Silvey, 
Acting Director, Office of Standards, 
Regulations and Variances. 
[FR Doc. 82-3909 Filed 2-11-82; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-81-191-C] 


Old Ben Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Old Ben Coal Company, 69 West 
Washington Street, Chicago, Illinois 
60602, has filed a petition to modify the 
application of 30 CFR 75.503 
(permissible electric face equipment; 
maintenance) to its Mines Nos. 21, 24, 
25, 26 and 27 all located in Franklin 
County, Illinois. The petition is filed 
under Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the use of a 
locked padlock to secure screw caps in 
place on plugs of mobile battery 
equipment. 
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2. Petitioner states that there is an 
element of danger in having plugs 
locked together in the event of a short 
circuit occurring in the equipment’s 
electrical components. 

3. As an alternative method, petitioner 
proposes that a threaded coupler 
assembly with a snap ring device be 
used, in lieu of a padlock. This modified 
locking device will serve the same 
purpose as a padlock; the threaded ring 
on the coupler cannot work itself loose. 

4. Petitioner states that the proposed 
alternative method will provide the 
same measure of safety for the miners 
affected as that afforded by the 
standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 


comments must be filed with the Office 


of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
March 15, 1982. Copies of the petition 
are available for inspection at that 
address. 

Patricia S. Silvey, 
Acting Director, Office of Standards, 
Regulations and Variances. 

February 5, 1982. 

[FR Doc. 82-3900 Filed 2-11-82; 8:45 am] 

BILLING CODE 4510-43-M 


[Docket No. M-81-152-C] 


R.C. & R. Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


R.C. & R. Coal Company, Box 85, 
Tower City, Pennsylvania 17980 has 
filed a petition to modify the application 
of 30 CFR 75.1400 (hoisting equipment; 
general) to its No. 7 Vein Slope located 
in Schuylkill County, Pennsylvania. The 
petition is filed under Section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cages, platforms or 
other devices which are used to 
transport persons in shafts and slopes 
be equipped with safety catches or other 
approved devices that act quickly and 
effectively in an emergency. 

2. Petitioner states that no such safety 
catch or device is available for steeply 
pitching and undulating slopes with 
numerous curves and knuckles present 
in the main haulage slopes of this 
anthracite mine. 
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3. Petitioner further believes that if a 
“makeshift” safety device were installed 
it would be activated on knuckles and 
curves, when no emergency existed, and 
cause a tumbling effect on the 
conveyance which would increase 
rather than decrease the hazard to the 
miners. 

4. As an alternate method, petitioner 
proposes to operate the man cage or 
steel gunboat with secondary safety 
connections securely fastened around 
the gunboat and to the hoisting rope, 
which have a factor of safety in excess 
of the design factor as determined by 
the formula specified in the American 
National Standard for Wire Rope for 
Mines. 

5. Petitioner states that the proposed 
alternate method will at all times 
provide the same degree of safety to the 
miners affected as that afforded by the 
standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
March 15, 1982. Copies of the petition 
are available for inspection at that 
address. * 

Dated: February 4, 1982. 

Patricia W. Silvey, 

Acting Director, Office of Standards, 
Regulations and Variances. 

[FR Doc. 82-3901 Filed 2~11-82; 8:45 am} 
BILLING CODE 4510-43-M 


(Docket No. M-81-239-C} 


Ranger Fuel Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Ranger Fuel Corporation, P.O. Box 
966, Beckley, West Virginia 25801 has 
filed a petition to modify the application 
of 30 CFR 75.1101-10 (water sprinkler 
systems; fire warning devices at belt 
drives) to its Beckley No. 2 Mine located 
in Wyoming County, West Virginia. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that each water sprinkler 
system be equipped with a device 
designed to stop the belt drive in the 


event of a rise in temperature and each 
such warning device be capable of 
giving both an audible and visual 
warning when a fire occurs. 

2. Petitioner states that the following 
conditions required by the affirmative 
decision on a previously filed petition 
for modification of 30 CFR 75.326 
provide an acceptable alternative 
method of compliance to the standard 
for which this modification is sought. 
Specifically, the conditions were that: 

a. The petitioner will install an 
automatic fire detection system on the 
underground belt conveyors which 
would give early warning automatically 
when a fire occurs in the belt entry and 
provide both audible and visual signals 
that permit rapid location of the fire; 

b. The system be calibrated to 
activate the warning signals should 
carbon monoxide (CO) concentration 
reach 10 ppm above ambient; 

c. The system provide an effective 


warning signal at a staffed location on _ 


the surface, and, upon a warning, all 
persons be withdrawn from the area of 
the mine endangered; 

d. The location of the sensors for the 
system be appoved by the District 
Manager; 

e. In the event of a power interruption 
or other malfunctions, the belt 
conveyors could continue, provided a 
qualified person is stationed at each 
malfunctioning sensor to continuously 
monitor for CO; and 

f. Each monitor and sensor be visually 
examined at least every 24 hours and 
the units be checked weekly and 
monthly. 

3. Petitioner states that the conditions 
outlined above provide the same 
measure of safety for the miners 
affected as that afforded by the 
standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard; Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
March 15, 1982. Copies of the petition 
are available for inspection at that 
address. 

Dated: February 4, 1982. 

Patricia W. Silvey, 
Acting Director, Office of Standards, 
Regulations and Variances. 
(FR Doc. 82-3904 Filed 2-11-82; 8:45 am] 
| BILLING CODE 4510-43-M 


. [Docket No. M-81-253-C] 


Walden Coal Company, P.O. Box 229, 
Boulder, Colorado 80306, has filed a 
petition to modify the application of 30 
CFR 77.1701 (emergency 
communications; requirements) to its 
Bourg Mine located in Jackson County, 
Colorado. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that phone service or radio 
communications be established at the 
mine. 

2. Petitioner has had a signed contract 
with Mountain Bell since March 30, 
1981, to install telephone service to the 
mine. Mountain Bell has stated that as a 
result of their procedures and 
requirements, the phone service will not 
be installed until Spring, 1982. 

3. Petitioner has studied the feasibility 
of using radio communications to 
contact emergency facilities or facilities 
capable of contacting emergency 
personnel. Due to the geographical 
location of the mine facility in a 
depression, radio contact to a facility 
capable of monitoring a receiving radio 
is not feasible. 

4. As an alternative method, petitioner 
proposes to be allowed (and has 
obtained permission) to use the 
telephone at the CONOCO building 
located one mile from the mine. The 
road between the two sites is in good 
condition and is well maintained. Travel 
time is less than two minutes between 
sites. All mine personnel are fully 
instructed in the telephone’s location. 

5. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
March 15, 1982. Copies of the petition 
are available for inspection at that 
address. 





Dated: February 3, 1982. 
Patricia W. Silvey, 
Acting Director, Office of Standards, 
Regulations and Variances. 
[FR Doc. 82-3906 filed 2-11-82; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-81-267-C] 


Alabama By-Products Corp.; Petition 
for Modification of Application of 
Mandatory Safety Standard 


Alabama By-Products Corporation, 
P.O. Box 10246, Birmingham, Alabama 
35202, has filed a petition to modify the 

‘application of 30 CFR 75.1710 (cabs and 
canopies) to its Segco No. 1 Mine 
located in Walker County, Alabama. 
The petition is filed under Section 101(c) 
of the Federal Mine Safety and Health 
Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that a cab or canopy be 
installed on the mine's S&S 320 Battery 
Tractor. 

2. The coal seam is approximately 51 
inches in height. 

3. Petitioner states that the 
installation of a cab or canopy on the 
battery tractor would result in a 
diminution of safety for the miners 
affected because: . 

a. The canopy would hamper the 
equipment operator's visibility which 
could lead to collisions between 
equipment, brattice cloths, timbers, etc. 
Impaired visibility will also lead to more 
frequent cases of damaged trailing 
cables and water hoses; 5 

b. The equipment operator will be 
forced to operate the machine in an 
uncomfortable and awkward position, 
which causes operator fatigue and 
increases the chances for an accident. In 
addition, the canopy forces operators to 
lean out of the compartment to improve 
visibility, exposing their body parts to 
potential injury. 

4. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
March 15, 1982. Copies of the petition 
are available for inspection at that 
address. 


Dated: February 3, 1982. 
Patricia W. Silvey, 
Acting Director, Office of Standards, 
Regulations and Variances. 
[FR Doc. 82-3907 Filed 2-11-82; 8:45 am] 
BILLING CODE 4510-43-M 


Office of the Secretary 


AD Hoc Sector Committee on Aircraft 
of the Labor Advisory Committee for 
Trade Negotiations and Trade Policy; 
Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463 as amended), notice is hereby 
given of a meeting of the Ad Hoc 
Aircraft Committee of the Labor 
Advisory Committee for Trade 
Negotiations and Trade Policy. 

Date, time and place: February 23, 
1982, 2:00 p.m., $4215 C, Frances Perkins, 
Department of Labor Building, 200 
Constitution Avenue, NW., Washington, 


‘D.C. 20210. 


Purpose: To discuss trade negotiations 
and trade policy in the aircraft industry 
of the United States. 

This meeting will be closed under the 
authority of Section 10(d) of the Federal 
Advisory Committee Act. The 
Committee will hear and discuss 
sensitive and confidential matters 
concerning U.S. trade negotiations and 
trade policy. Due to scheduling conflicts 
of many participants, jnsufficient time 
was available to give 15 days advance 
notice to the meeting. 

For further information contact: 
Joseph S. Papovich, Executive Secretary, 
Labor Advisory Committee, phone: (202) 
523-6565. 

Signed at Washington, D.C. this 5th day of 
February 1982. 

Robert W. Searby, 

Deputy Under Secretary International Affairs. 
[FR Doc. 82-3889 Filed 2-11-82; 8:45 am] 

BILLING CODE 4510-28-M 


Labor Advisory Committee for Trade 
Negotiations and Trade Policy; 
Steering Subcommittee; Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463 as amended), notice is hereby 
given of a meeting of the Steering 
Subcommittee of the Labor Advisory 
Committee for Trade Negotiations and 
Trade Policy. 

Date, time and place: March 2, 1982, 
9:30 a.m., M3437 A&B, Frances Perkins, 
Department of Labor Building, 200 
Constitution Avenue NW., Washington, 
D.C. 20210. ; 

Purpose: To discuss trade negotiations 
and trade policy of the United States. 
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This meeting will be closed under the 
authority of Section 10(d) of the Federal 
Advisory Committee Act. The 
Committee will hear and discuss 
sensitive and confidential matters 
concerning U.S. trade negotiations and 
trade policy. 

For further information contact: 
Joseph S. Papovich, Executive Secretary, 
Labor Advisory Committee, Phone: (202) 
523-6565. 

Signed at Washington, D.C. this 8th day of 
February 1982. 

Robert W. Searby 

Deputy Under Secretary, International 
Affairs. 

[FR Doc. 82-3890 Filed 2-11-82; 8:45 am] 

BILLING CODE 4510-28-M 


Occupational Safety and Health 
Administration 


Advisory Committee on Construction 
Safety and Health; Meeting 


Notice is hereby given that the 
Advisory Committee on Construction 
Safety and Health, established under 
Section 107(e)(1) of the Contract Work 
Hours and Safety Standards Act (40 
U.S.C. 333) and Section 7(b) of the 
Occupational Safety and Health Act of 
1970 (29 U.S.C. 656) will meet on March 
3-5, 1982 in Room $4215, Frances 
Perkins Department of Labor Building, 
Washington, D.C. 20210. The meeting is 
open to the public and will begin at 9:00 
a.m. 

The agenda for this meeting will 
include a review of OSHA activities, a 
review of activities of the National 
Institute for Occupational Safety and 
Health, a subgroup discussion of the 
Access to Medical Records Standard for 
the Construction Industry, a subgroup 
discussion of targeting inspections, a 
discussion of a proposed revision to 
Subpart K—Electrical Standards for 
Construction, and a general discussion 
of construction safety and health 
matters. 

Written data, views or comments may 
be submitted, preferably with 20 copies, 
to the Division of Consumer Affairs. 
Any such submission received prior to 
the meeting will be provided to the 
members of the Committee and will be 
included in the record of the meeting. 

Anyone wishing to make an oral 
presentation should notify the Division 
of Consumer Affairs before the meeting. 
The request should state the amount of 
time desired, the capacity in which the 
person will appear, and a brief outline of 
the content of the presentation. 

Oral presentations will be scheduled 
at the discretion of the Chairman 
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depending on the extent to which time 

permits. Communications may be mailed 

to: Ken Hunt, Committee Management 

Officer, Office of Information and 

Consumer Affairs, Occupational Safety 

and Health Administration, U.S. 

Department of Labor, 200 Constitution 

Avenue NW., Room N3635, Washington, 

D.C. 20210, Telephone: 202~523-8024. 
Materials provided to members of the 

Committee are available for inspection 

and copying at the above address. 
Signed at Washngton, D.C., the 8th day of 

February 1982. . 

Thorne G. Auchter, 

Assistant Secretary. 

[FR Doc. 82-3891 Filed 2-11-82; 8:45 am} 

BILLING CODE 4510-26-M 


National Advisory Committee on 
Occupational Safety and Health; 
Request for Nomination of Members 


The Assistant Secretary of Labor for 
Occupational Safety and Health 
requests nominations for the National 
Advisory Committee on Occupational 
Safety and Health. The Committee was 
established under Section 7(a) of the 
Occupational Safety and Health Act of 
1970 to advise the Secretary of Labor 
and the Secretary of Health and Human 
Services on matters relating to the 
Administration of the Act. 

Nominations will be accepted in the 
following categories: Public 
Representative, Empoloyee 
Representative, Employer 
Representative and Safety 
Representative. The term of office is two 
years. Nominees must have specific 
experience and be actively engaged in 
work related to occupational safety and 
health. The category of membership for 
which the candidate is quialified should 
be specified in the nomination letter 
which should come from an organization 
representative of that particular 
category. A resume of the nominee's 
background, experience and 
qualifications and a current address and 
telephone number should be included 
with the letter. In addition, the 
nomination letter shall state that the 
nominee is aware of the nomination, is 
willing to serve as a committee member, 
and has ‘no conflict of interest that 
would preclude committee membership. 
No member of the committee (other than 
representative of employers and 
employees) shall have an economic 
interest in any proposed rule. 

Nomination should be submitted to 
Clarence Page, Division of Consumer 
Affairs, Occupational Safety and Health 
Administration, Room N-3635, U.S. 


Department of Labor, Washington, D.C. 
20210, no later than May 7, 1982. 
Signed at Washington, D.C. this 3rd day of 
February 1982. 
Thorne G. Auchter, 
Assistant Secretary of Labor. 
[FR Doc. 82-3802 Piled 2-11-82: 8:45 am} 
BILLING CODE 4510-26-M 


Advisory Committee on Construction 
Safety and Health; Request for 
Nomination of Members 


The Assistant Secretary of Labor for 
Occupational Safety and Health 
requests nominations for the Advisory 
Committee on Construction Safety and 
Health. The function of the Committee is 
to advise the Assistant Secretary on 
occupational safety and health in 
construction. Nominations will be 
accepted in all categories which include: 
five Employee Representatives, five 
Employer Representatives, two State 
Representatives, two Public 
Representatives, and a Federal 
Representative. The term of office is two 
years. 

Nominees must have specific 
experience and be actively engaged in 
work related to occupational safety or 


‘health in the construction industry. No 


member of the Committee (other than 
representatives of employers and 
employees) shall have an economic 
interest in any proposed rule. The 
category of membership for which the 
candidate is qualified should be 
specified in the nomination letter which 
should come from an organization 
representative of that particular 
category. A resume of the nominee’s 
background, experience and 
qualifications with current address and 
telephone number should be included 
with the letter. In addition, the 
nomination letter shall state that the 
nominee is aware of the nomination, is 
willing to serve as a Committee member, 
and appears to have no conflict of 
interest that would preclude Committee 
membership. 

Nominations should be submitted to 
Ken Hunt, OSHA Division of Consumer 
Affairs; Room N-3635, U.S. Department 
of Labor, Washington, D.C. 20210, no 
later than May 7. 

Signed at Washington, D.C., this 3rd day of 
February, 1982. 

Thorne G. Aucther, 

Assistant Secretary of Labor. 
[FR Doc. 82-3893 Filed 2-11-82; 8:45 am} 
BILLING CODE 4510-26-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


(Notice 82-6] 


NASA Advisory Council, Space 
Systems Advisory Committee; Meeting 
AGENCY: Nationa! Aeronautics and 
Space Administration. 

ACTION: Notice of meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, Pub. 
L. 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, Space Systems 
and Technology Advisory Committee, 
Informal Advisory Subcommittee on 
Space Systems. 


DATE AND TIME: March 2, 1982, 8:30 a.m. 
to 5 p.m.; March 3, 1982, 8:30 a.m. to 4:30 
p.m. = 


aAppress: Goddard Space Flight Center, 
Building 26, Room 200, Greenbelt, 
Maryland. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Stan R. Sadin, National Aeronautics 
and Space Administration, Code RS—5, 
Washington, DC 20546 (202/755-2406). 
SUPPLEMENTARY INFORMATION: The 
Informal Advisory Subcommittee on 
Space Systems was established to 
assess the programs and provide 
recommendations to the system 
technology efforts of the National 
Aeronautics and Space Administration. 
The Subcommittee, chaited by Mr. 
Lawrence Jenkins, is comprised of seven 
members. The meeting will be open to 
the public up to the seating capacity of 
the room (approximately 30 persons 
including the Subcommittee members 
and participants). 

TYPE OF MEETING: Open. 

AGENDA: 

March 2, 1982 


Development 

10 a.m.—NASA Space Technology Model 

11 a.m—Government/Industry 
Interdependency 

1:30 p.m.—Budget, Plans, Priorities and 
Issues 

5 p.m.—Adjourn 

March 3, 1982 

8:30 a.m.—Technology for Space Station 

1.30 p.m.—Aerospace Research 

2:30 p.m.—Science and Applications 
Technology 

3:30 p.m.—Transportation Technology 





4:30 p.m.—Adjourn 
Philip E. Culbertson, 
Associate Deputy Administrator. 
February 5, 1982. 
[FR Doc. 82-3743 Filed 2-11-62; 8:45 am] 
BILLING CODE 7510-01-M 


[Notice 82-7] 


NASA Advisory Council, Space 
Systems. and Technology Advisory, 
Committee; Meeting 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of meeting. 


sumManryY: In accordance with the 
Federal Advisory Committee Act, Pub. 
L. 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, Space Systems 
and Technology Advisory Committee, 
Informal Advisory Subcommittee on 
Space Power and Electric Propulsion. 


DATE AND TIME: March 2, 1982, 9 a.m. to 
4:30 p.m.; March 3, 1982, 9 a.m. to 4:30 
p.m.; March 4, 1982, 9 a.m. to 4 p.m. 
appress: National Aeronautics and 
Space Administration, 600 
Independence Ave. SW, Room 625T, 
Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Jerome P. Mullin, National 
Aeronautics and Space Administration, 
Code RTS-6, Washington, DC 20546 
(202/755-3278). 
SUPPLEMENTARY INFORMATION: The 
Informal Advisory Subcommittee on 
Space Power and Electric Propulsion 
was established to review technology 
needs for space power and electric 
propulsion and to evaluate the adequacy 
of current Office of Aeronautics and 
Space Technology and other research 
and technolgy efforts to meet those 
needs. The Subcommittee, chaired by 
Mr. Harrison J. Killian, is comprised of 
nine members. The meeting will be open 
to the public up to the seating capacity 
of the room (approximately 40 persons 
including the Subcommittee members 
and participants). 
AGENDA: 
March 2, 1982 
9 a.m.—Introductory Remarks. 
9:15 a.m.—Program Status and Research 
Content. 
10 a.m.—Electric Propulsion. 
1 p.m.—Power System Management and 
Distribution. 
4:30 p.m.—Adjourn. 
March 3, 1982 
9 a.m.—Space Photovoltaics, 
11 a.m.—Lithium Battery Research. 
1 p.m.—Thermoelectric Research. 
1:45 p.m.—Physics and Chemistry 
Experiments. 


2:30 p.m.—Aircraft Power Research Needs. 
3:30 p.m.—Discussion. 
4:30 p.m.—Adjourn. 
March 4, 1982 
9 a.m.—Space Operation Center. 
10 a.m.—Space Station Technology Needs. 
11 a.m.—Discussion. 
1 p.m.—Discussion, Recommendations and 
Report. 
4 p.m.—Adjourn. 
February 5, 1982. 
Philip E. Culbertson, 
Associate Deputy Administrator. 
[FR Doc. 82-3744 Filed 2-11-82; 8:45 am] 
BILLING CODE 7510-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Reactor 
Safeguards; Subcommittee on Safety 
Philosophy, Technology, and Criteria; - 
Meeting 


The ACRS Subcommittee on Safety 
Philosophy, Technology and Criteria 
will hold a meeting on February 26, 1982, 
in Room 1046, 1717 H Street, NW, 
Washington, DC. The Subcommittee will 
review the Power Authority of the Stat® 
of New York’s proposal for the Indian 
Point 3 Systems Interaction Study and 
the NRC systems interaction program. 

In accordance with the procedures 
outlined in the Federal Register on 
September 30, 1981 (46 FR 47903), oral or 
written statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the Designated Federal Employee as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. 

The entire meeting will be open to 
public attendance except for those 
sessions which will be closed to protect 
proprietary information (Sunshine Act 
Exemption 4). One or more closed 
sessions may be necessary to discuss 
such information. To the extent 
practicable, these closed sessions will 
be held so as to minimize inconvenience 
to members of the public in attendance. 

The agenda for subject meeting shall 
be as follows: 

Friday, February 26, 1982—8:30 a.m. 
until the conclusion of business. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
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considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
their consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
opportunity to present oral statements 
and the.time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant Designated Federal 
Employee, Mr. Gary Quittschreiber 
(telephone 202/634-3267) or the Staff 
Engineer, Mr. Michael Griesmeyer 
between 8:15 a.m. and 5:00 p.m., EST. 

I have determined, in accordance with 
Subsection 10{d) of the Federal 
Advisory Committee Act, that it may be 
necessary to close portions of this 
meeting to public attendance to protect 
proprietary information. The authority. 
for such closure is Exemption (4) to the 
Sunshine Act, 5.U.S.C..552b(c)(4). 

Dated: February 8, 1982: 

John C. Hoyle, 

Advisory Committee Management Officer. 
[FR Doc. 82-3883 Filed 2-11-82; 8:45 am] 

BILLING CODE 7590-01-M 


[Docket No. 50-313] 


Arkansas Power & Light Co.; Issuance 
of Amendment to Facility Operating 
License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has_. 
issued Amendment No. 62 to Facility 
Operating License No. DPR-51, issued to 
Arkansas Power and Light Company 
(the licensee), which revised the 
Technical Specifications (TSs) for 
operation of Arkansas Nuclear One, 
Unit 1 (ANO-1) located in Pope County, 
Arkansas. The amendment is effective 
as of the date of issuance. 

The amendment modifies the ANO-1 
TSs to add operating requirements, 
limiting conditions for operation, and 
surveillance requirements for the 
Reactor Building Cooling Units and to 
add chlorination requirements for the 
service water system. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rulés and regulations in 10 
CFR Ch. I, which are set forth in the 
license amendment. Prior public notice 
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of this amendment was not required 
since the amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see (1) the licensee’s application 
dated January 30, 1981, as supplemented 
by letter dated September 22, 1981, (2) 
Amendment No. 62 to License No. DPR- 
51, and (3) the Commission's related 
Safety Evaluation. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW, Washington, D.C. 
and at the Arkansas Tech University, 
Russellville, Arkansas. A copy of items 
(2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda, Md, this 2nd day of 
February 1982. 

For the Nuclear Regulatory Commission. 
John F. Stolz, 

Chief, Operating Reactors Branch No. 4, 
Division of Licensing. 

[FR Doc. 82-3877 Filed 2-11-82; 8:45 am] 

BILLING CODE 7590-01-M 


[Docket No. 50-293] 


Boston Edison Co.; Issuance of 
Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 52 to Facility 
Operating License No. DPR-35 issued to 
Boston Edison Company (the licensee) 
which revised the Technical 
Specifications for operation of the 
Pilgrim Nuclear Power Station (the 
facility) located near Plymouth, 
Massachusetts. 

The amendment grants interim 
conditional relief from the requirements 
of the Technical Specifications (3.7.B.1.a, 
3.7.B.1.c, 3.7.B.2.a, and 3.7.B.2.c) 
regarding the operability requirements 
for the Standby Gas Treatment System 
and the Control Room High Efficiency 
Air Filtration System during certain 
testing required to be conducted prior to 
startup for Cycle 6 operation. 

The application for amendment 
complies with the standards and : 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 


Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Ch. I, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since it does not involve a significant 
hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with the 
issuance of the amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated January 21, 1982, (2) 
Amendment No. 52 to License No. DPR- 
35, and (3) the Commission’s related 
Safety Evaluation. All of these items are 
available for public inspection at the 
Commission’s Public Document Room, 
1717 H Street, NW., Washington, D.C., 
and at the Plymouth Public Library on 
North Street in Plymouth, Massachusetts 
02360. A single copy of items (2) and (3) 
may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda, Md. this 5th day of 
February 1982. 

For the Nuclear Regulatory Commission. 
Domenic B. Vassallo, 

Chief, Operating Reactors Branch No. 2, 
Division of Licensing. 

[FR Doc. 82-3878 Filed 2-11-82; 8:45 am] 

BILLING CODE 7590-01-M 


[Docket No. 50-293] 


Boston Edison Co.; Issuance of 
Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 53 to Facility 
Operating License No. DPR-35 issued to 
the Boston Edison Company, which 
revises the Technical Specifications for 
operation of the Pilgrim Nuclear Power 
Station located in Plymouth County, 
Massachusetts: The amendment is 
effective as of its date of issuance. 

The amendment modifies the 
Technical Specifications to reflect 
modifications associated with the Mark 
I Containment Long Term Program, 
specifically regarding shortening of the 
ventheader downcomers. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 


Commission’s rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Ch. I, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since the amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
§1.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action see (1) the application for 
amendment dated January 15, 1982, (2) 
Amendment No. 53 to License No. 
DPR-35, and (3) the Commission’s 
related Safety Evaluation. All of these 
items are available for public inspection 
at the Commission’s Public Document 
Room, 1717 H Street, NW., Washington, 
D.C. and at athe Plymouth Public 
Library, North Street, Plymouth, 
Massachusetts 02360. A copy of items 
(2) and (3) may be obtained upon 
requested addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Licensing. 


Dated at Bethesda, Md., this 5th day of 
February 1982. 

For the Nuclear Regulatory Commission. 
Domenic B. Vassallo, 
Chief, Operating Reactors Branch NO.2, 
Division of Licensing. 
[FR Doc. 82-3879 Filed 2-11-82; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-155] 


Consumers Power Co.; Issuance of 
Amendment to Facility Operating 
License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 50 to Facility 
Operating License No. DPR-6, issued to 
the Consumers Power Company (the 
licensee), which revised the Technical 
Specifications for operation of the Big 
Rock Point Plant (the facility) located in 
Charlevoix County, Michigan. The 
amendment is effective as of its date of 
issuance. 

The amendment replaces Figure 4-1 
with Table 4-1 concerning pressure- 
temperature limits, as proposed 
September 18, 1981, until the plant is 
shutdown for refueling. This amendment 
was issued on an expedited basis to 
permit the plant to go back to power 
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after the scram which occurred on 
January 7, 1982. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Ch. I, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since the amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
. not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated January 8, 1982 (and a 
supporting application dated September 
18, 1981), {2) Amendment No. 50 to 
Licene No. DPR-6, and (3) the 
Commission's related Safety Evaluation. 
All of these items are available for 
public inspection at the Commission's 
Public Document Room, 1717 H Street, 
NW., Washington, D.C. and at the 
Charlevoix Public Library, 107 Clinton 
Street, Charlevoix, Michigan 49720. 

A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Licensing. 

Dated at Bethesda, Md., this 4th day of 
February, 1982. 

For the Nuclear Regulatory Commission. 
Dennis M. Crutchfield, 

Chief, Operating Reactors Branch No. 5, 
Division of Licensing. 

[FR Doc. 82-3880 Filed 2-11-82; 8:45 am] 

BILLING CODE 7590-01-M 


[Docket Nos. 50-322-CPA and 50-322-OL] 


Long Island Lighting Co, ea 
Unit 1); Reconstitution of Board 

Pursuant to the authority contained in 
10 CFR 2.721 (1980), the Atomic Safety 
and Licensing Board for Long Island 
Lighting Company (Shoreham Nuclear 
Power Station, Unit 1), Docket Nos. 50- 
322-CPA and 50-322-OL, is hereby 
reconstituted by appointing the 
following Administrative Judge to the 
Board: Mr. Lawrence Brenner. Mr. Louis 
J. Carter was Chairman of this Board, 
but, because of a schedule conflict is 
unable to continue to serve. 


As reconstituted, the Board is 
comprised of the following 
Administrative Judges: 

Mr. Lawrence Brenner, Chairman 
Mr. Frederick J. Shon 
Dr. James H. Carpenter 


All correspondence, documents and 
other materials shall be filed with the 
Board in accordance with 10 CFR 2.701 
(1980). The address of the new Board 
member is: 


Mr. Lawrence Brenner, Atomic Safety and 
Licensing, Board Panel, U.S. Nuclear 
Regulatory Commission, Washington, D.C. 
20555. 

Issued at Bethesda, Md., this 8th day of 

February 1982. 

B. Paul Cotter, Jr., 

Chief Administrative Judge, Atomic Safety 

and Licensing Board Panel. 

{FR Doc. 82-3682 Filed 2-11-82; 8:45 am] 

BILLING CODE 7590-01-M 


[Docket No. 50-275] 


Pacific Gas & Electric Co.; issuance of 
Amendment to Facility Operating 
License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 1 to Facility 
Operating License No. DPR-76, issued to 
Pacific Gas and Electric Company, for 
Diablo Canyon Nuclear Power Plant, 
Unit No. 1 (the facility), located in San 
Luis Obispo County, California. The 
amendment is effective as of its date of 
issuance. 

The amendment extends the 
implementation dates for certain items 
related to NUREG-0737 and Physical 
Security Plan of License No. DPR-76. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's regulations in 10 CFR Ch. 
L, which are set forth in the license 
amendment. Prior public notice of this 
amendment was not required since the 
amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement, or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated December 29, 1981, (2) 
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Amendment No. 1 to License No. DPR- 
76, {3) The Commission's related Safety 
Evaluation and (4) the Commission's 
staff letter dated December 31, 1981, 
from D. G: Eisenhut, NRC, to M. H. 
Furbush, Pacific Gas and Electric 
Company. All of these items are 
available for public'‘inspection at the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, D.C. 
and at the California Polytechnic State 
University, Library, Documents and 
Maps Department, San Luis Obispo, 
California 93407. A copy of items (2), (3) 
and (4) may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Licensing, Office of Nuclear Reactor 
Regulation. 


Dated at Bethesda, Md., this 5th day of 
February, 1982. 


For the Nuclear Regulatory Commission. 


Frank J. Miraglia, 

Chief, Licensing Branch No. 3, Division of 
Licensing. © 

[FR Doc. 82-9881 Filed 2-11-62; 8:45 am] 

BILLING CODE 7590-01-M 


[Docket No. 50-537] 


Department of Energy; et al.; 
Opportunity for Oral 


In the matter of Department of Energy 
Project Management Corporation, and 
Tennessee Valley Authority (Clinch 
River Breeder Reactor Plant); Notice of 
opportunity for oral presentation; 
Exemption request under 10 CFR 50.12. 

Pursuant to the Commission's 
Memorandum and Order of December 
24, 1981 in this proceeding, the 
Commission is providing the parties and 
commentors with an opportunity to 
address the Commission regarding the 
exemption request by DOE. Oral 
presentations to the Commission will be 
scheduled for February 16, 1982 
beginning at 10 a.m. in the Commission's 
conference room at 1717 H Street, NW., 
Washington, D.C.! Because of the large 
number of comments received from 
persons other than government agencies 
or parties to the separate construction 
permit proceeding for this facility, the 
Commission will provide blocks of time 
during which commentors who do not 
represent those parties or government 
agencies can briefly present their views. 
Tie Commission will allocate time in 
accordance with the number of 
commentors, who wish to make 
presentations, but in no case will a 


1 This date replaces the originally proposed date 
of February 15, 1982, which is a Federal holiday. 
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commentor be allowed more than 2 
minutes to make a statement. 

All commentors wishing to make a 
statement must contact Mr. Sheldon 
Trubatch, Office of the General Counsel, 
no later than 6:00 p.m. February 12, 1982 
at (202) 634-3224. The order and 
schedule for presentations will be as 
follows: 

1. Applicants—30 minutes (with as 
much of this time reserved for rebuttal 
as desired); 

2. Governor of Tennessee—5 minutes 
(if requested); 

3. Local Government Officials—5 
minutes total to be divided among 
themselves; 

4. Other commentors in favor of the 
exemption—2 minutes each; 

5. Council. on Environmental Quality— 
5 minutes (if requested); 

6. Intervenors NRDC and Sierra 
Club—30 minutes; 

7. Attorney General of Tennessee—5 
minutes (if requested); 

8. Other commentors opposed to the 
exemption—2 minutes each; 

9. Applicant's rebuttal, if any. 

It is so ordered. 

Dated at Washington, D.C. this 10th day of 
February, 1982. 

For the Commission. 

Samuel J. Chilk, 

Secretary of the Commission. 
[FR Doc. 82-3997 Filed 211-82; 8:45 am} 
BILLING CODE 7590-01-M 


OFFICE OF MANAGEMENT AND 
BUDGET 


Office of Federal Procurement Policy 


Revision of OMB Circular No. A-76 


AGENCY: Office of Federal Procurement 
Policy (OFPP). 

ACTION: Request for suggested changes 
to OMB Circular No. A-76 and the Cost 
Comparison Handbook. 


summary: On October 28, 1981, in 
testimony before the Joint Economic 
Committee, David Stockman announced 
OMB would begin a major revision of 
OMB Circular No. A-76 and the Cost 
Comparison Handbook. 

A task group has convened for the 
period February 1 through 26, 1982 under 
the leadership of OFPP to develop a 
proposed revision to the Circular and 
the Handbook, which will be published 
in the Federal Register by April 1, 1982 
for a 60-day public comment period. 

In a project as important as the 
revision of OMB Circular No. A-76 and 
the Cost Comparison Handbook we seek 

the suggestions and advice of interested 
parties whenever possible. We would 
therefore welcome suggestions for 


revising the Circular and simplifying and 
streamlining the Cost Comparison 
Handbook. Suggestions should be 
submitted in writing no later than 
February 22, 1982, so that the task group 
will have the opportunity to evaluate 
your suggestions early in the revision 
process. 

ADDRESS: Send written suggestions to 
Ms. Darleen Druyun, Deputy Associate 
Administrator for Systems and 
Technology, Office of Federal 
Procurement Policy, Office of 
Management and Budget, 726 Jackson 
Place, NW., Room 9013, Washington, 
D.C. 20503. 


Donald E. Sowle, 
Administrator. 

[FR Doc. 82-3870 Filed 2-11-82; 8:45 am] 
BILLING CODE 3110-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


Midwest Stock Exchange, Inc.; 
Applications for Unlisted Trading 
Privileges and of Opportunity f 
Hearing 


February 5, 1982. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and rule 
12f-1 thereunder, for unlisted trading 
privileges in the following stocks: 

Acme Electric Corporation, Common 
Stock, $1 Par Value (File No. 7-6135) 

Ala Moana Hawaii Properties, 
Depositary Units (File No. 7-6136) 

Alexander & Alexander Services 
Incorporated, Common Stock, $1 Par 
Value (File No, 7-6137) 

Atlantic Metropolitan Corporation, 
Common Stock, $.10 Par Value (File 
No. 7-6138) 

Green Mountain Power Company, 
Common Stock, $3.33% Par Value 
(File No. 7-6139) 

Gulfstream Banks Incorporated, 
Common Stock, $1 Par Value (File No. 
7~-6140) 

Marcade Group Incorporated, Common 
Stock, $.10 Par Value (File No. 7-6141) 


These securities are listed and 
registered on one or more other national 
securities exchanges and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before March 1, 1982 
written data, views and arguments 
concerning the above-referenced 
applications. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
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Securities and Exchange Commission, 
Washington, D.C. 20549. Following this 
opportunity for hearing, the Commission 
will approve the applications if it finds, 
based upon all the information available 
to it, that the extensions of unlisted 
trading privileges pursuant to such 
applications are consistent with the 
maintenance of fair and orderly markets 
and the protection of investors. 


For the Commission, by the Division of 
market Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 
Secretary. 

{FR Doc. 82-3851 Filed 2-11-82; 8:45 am] 
BILLING CODE 8010-01-M 


[File No. 22-11484] 


Union Pacific Corp.; Application and 
Opportunity for Hearing 


February 8, 1982. 


Notice is hereby given that Union 
Pacific Corporation (“Union” or the 
“Company”) has filed an application 
under Clause (ii) of section 310(b)(1) of 
the Trust Indenture Act of 1939 (the 
“Act”) for a finding that the trusteeship 
of Citibank, N.A. (“Citibank”) under 
indentures of Union dated as of April 1, 
1969, and “September 1, 1980, (the “April 
1 Indenture” and September 1 
Indenture”, respectively), which were 
heretofore qualified under the Act, and 
the trusteeship of Citibank under an 
indenture among Union Pacific Finance, 
N. V. (“Finance”), Union as Guarantor 
and Citibank, Trustee, dated as of 
December 1, 1981, (the “December 1 
Indenture”), is not so likely to involve a 
material conflict of interest as to make it 
necessary in the public interest or for 
the protection of investors to disqualify 
Citibank from acting as Trustee under 
any such indenture. 

Section 310(b) of the Act provides in 
part that if a trustee under an indenture 
qualified under the Act has or shall 
acquire any conflicting interest it shall 
within ninety days after ascertaining it 
has such conflicting interest, either 
eliminate such conflicting interest or 
resign. Subsection (1) of such section 
provides, in effect, with certain 
exceptions that a trustee under a 
qualified indenture shall be deemed to 
have a conflicting interest if such trustee 
is trustee under another indenture under 
which any other securities of the same 
issuer are outstanding. However, under 
clause (ii) of subsection (1) there may be 
excluded from the operation of this 
provision another indenture under 
which other securities are outstanding, if 
the issuer shall have sustained the 
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burden of proving, on application to the 
Commission and after opportunity for 
hearing thereon, that the trusteeship 
under such qualified indenture and any 
other indenture is not so likely to 
involve a material conflict of interest as 
to make it necessary in the public 
interest or for the protection of investors 
to disqualify such trustee from acting as 
trustee under any such indentures. 

Union alleges that: (1) The Company 
has outstanding on the date hereof 
$8,166,600 aggregate principal amount of 
its 4%4% Convertible Debenturés due 
April 1, 1999 (the “Convertible 
Debentures”) and $250,000,000 aggregate 
principal amount of its 11%% Sinking 
Fund Debentures due 2010 (the 
“Debentures”) issued under the April 1 
Indenture and September 1 Indenture, 
respectively, in each case executed by 
the Company and Citibank, as Trustee. 
The Convertible Debentures were 
registered under the Securities Act of 
1933, as amended (File No. 2-31741) and 
the April 1 Indenture was qualified 
under the Trust Indenture Act of 1939, as 
amended (File No. not available). The 
Debentures were registered under the 
Securities Act of 1933, as amended (File 
No. 2-68787) and the September 1 
Indenture was qualified under the Trust 
Indenture Act of 1939, as amended (File 
No. 22-10659). Citibank is currently 
acting as trustee under the April 1 and 
September 1 Indentures. 

(2) Pursuant to the December 1 
Indenture, there were issued Kuwaiti 
Dinars 7,000,000 amount of the 11%4% 
Guaranteed Bonds due 1988 of Finance, 
which are guaranteed by the Company 
(the “Guaranteed Bonds”). Inasmuch as 
the Guaranteed Bonds are being offered 
and sold outside the United States, its 
territories and possessions to persons 
who are not nationals or residents 
thereof, the Guaranteed Bonds have not 
been registered under the Securities Act 
of 1933 and the Indenture was not 
qualified under the Trust Indenture Act 
of 1939. Citibank is currently acting as 
trustee under the December 1, Indenture. 

(3) Section 608 of the September 1 
Indenture provides in part as follows: 


(a) If the Trustee has or shall acquire any 
conflicting interest, as defined in this section, 
it shall, within 90 days after ascertaining that 
it has such conflicting interest, either 
eliminate such conflicting interest, or resign 
in the manner and with the effect hereinafter 
specified in this Article. 

. (b) In the event that the Trustee shall fail to 
comply with the provisions of Subsection (a) 
of this Section, the Trustee shall, within 10 
days after the expiration of such 90-day 
period, transmit by mail to all Holders, as 
their names and addresses appear in the 
Debenture Register, notice of such failure. 


{c) For the purposes of this Section, the 
Trustee shall be deemed to have a conflicting 
interest if 

(1) The Trustee is trustee under another 
indenture under which any other securities, 
or certificates of interest or participation in 
any other securities, of the Company are 
outstanding, unless such other indenture is a 
collateral trust indenture under which the 
only collateral consists of Debentures issued 
under this Indenture, provided that there 
shall be excluded from the operation of this 
paragraph (a) the Indenture, dated as of April 
1, 1969, between Union Pacific Corporation 
and Citibank, N.A., Trustee, relating to the 
Company's 4%% Convertible Debentures Due 
1999, and (b) any indenture or indentures 
under which securities, or certificates of 
interest or participation in other securities, of 
the Company are outstanding, if 

(i) This Indenture and such other indenture 
or indentures are wholly unsecured and such 
other indenture or indentures are hereafter 
qualified under the Trust Indenture Act, 
unless the Commission shall have found and 
declared by order pursuant to Section 305{b) 
or Section 307{c) of the Trust Indenture Act 
that differences exist between the provisions 
of this Indenture and the provisions of such 
other indenture or indentures which are so 
likely to involve a material conflict of interest 
as to make it necessary in the public interest 
or for the protection of investors to disqualify 
the Trustee from acting as such under this 
Indenture and other indenture or indentures, 


or 

(ii) The Company shall have sustained the 
burden of proving, on application to the 
Commission and after opportunity for hearing 
thereon, that trusteeship under this indenture 
or indentures is not so likely to involve a 
material conflict of interest as to make it 
necessary in the public interest or for the 
protection of investors to disqualify the 
Trustee from acting as such under one of such 
indentures; 


The April 1 Indenture contains 
identical provisions to the above, except 
for section references and the like and 
the reference to the April 1 Indenture. 

(4) Execution of the December 1 
Indenture involves Citibank in a conflict 
of interest within the meaning of section 
608 of the September 1 Indenture and 
the corresponding section 6.08 of the 
April 1 Indenture sinnce the December 1 
Indenture has not been qualified under 
the Trust Indenture Act of 1939 and is 
not the subject of any other proceeding 
of the Commission. 

(5) The April 1, September 1 and 
December 1 Indentures are wholly 
unsecured. The guaranty of the 
Company under the December 1 
Indenture ranks equally with the 
Company's other unsecured and 
unsubordinated indebtedness including 
the Convertible Debentures and the 
Debentures issued under the April 1 
Indenture and September 1 Indenture, 
respectively. The only material 
differences between the April 1 and 
September 1 Indentures and the 
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December 1 indenture, and between the 
rights of the holders of the Convertible 
Debentures and the Debentures and the 
holders of the Guaranteed Bonds, relate 
to the fact that the Company is the 
Guarantor under the December 1 
Indenture, but will be the primary 
obligor under the April 1 and September 


- 1 Indentures, and also relate to 


aggregate principal amounts, dates of 
issue, denominations, events of default, 
maturity and interest payment dates, 
interest rates, places and currency of 
payment of interest and principal, form 
or lack of registration, redemption or 
prepayment procedures, Trustee's 
reports, restrictions on transferability, 
conversion, provisions for conflicting 
interest of the Trustee, special 
provisions relating to the non-United 
States offering of the Guaranteed Bonds 
and other provisions of a similar nature. 
Any such differences and any other 
difference in the provisions of the April 
1 and September 1 Indentures and the 
December 1 Indenture are unlikely to 
cause any conflict of interest between 
the respective trusteeships of Citibank 
under said Indentures. 

(6) The Company is not in default 
under the April 1, September 1, or 
December 1 Indenture; 

(7) Such differences as exist between 
the April 1 and September 1 Indentures 
and the December 1 Indenture are not so 
likely to involve a material conflict of 
interest as to make it necessary in the 
public interest or for the protection of 
investors to disqualify Citibank from 
acting as trustee under the April 1 or 
September 1 Indenture or the December 
1 Indenture. 

Union has waived notice of hearing 
and any and all rights to specify 
procedures under the Rules of Practice 
of the Securities and Exchange 
Commission in connection with this 
matter. 

For a more detailed statement of the 
matters of fact and law asserted, all 
persons are referred to said application 
which is a public document on file in the 
offices of the Commission, Washington, 
D.C. 20549. - « 

Notice is hereby given that any 
interested person may nof later than 
March 3, 1982, request in writing that a 
hearing be held on such matters, stating 
the nature of his interest, the reasons for 
such request, and the issues of fact or 
law raised by said application which he 
desires to controvert, or he may request 
that he be notified if the Commission 
should order a hearing thereon. Any 
such request should be addressed to: 
Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. At 
any time after said date, the 
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Commission may issue an order granting 
the application, upon such terms and 
conditions as the Commission may deem 
necessary or appropriate in the public 
interest and the interest of investors, 
unless a hearing is ordered by the 
Commission. 

For the Commission, by the Division of 
Corporation Finance pursuant to delegated 
authority. 

George A. Fitzsimmons 
Secretary. 

{FR Doc. 82-3852 Filed 2-11-82; 8:45 am] 
BILLING CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 
[License No. 06/06-0206] 


Caddo Capital Corp.; Filing of 
Application for Transfer of Ownership 
and Control 


Notice is hereby given that an 
application has been filed with the 
Small Business Administration (SBA), 
pursuant to § 107.701 of the Regulation 
governing small business investment 
companies (13 CFR 107.701 (1981)) for 
transfer of ownership and control of 
Caddo Capital Corporation, 3010 Knight 
Street, Suite 240, Shreveport, Louisiana 
71105, a Federal Licensee under the 
Small Business Investment Act of 1958 
(the Act), as amended (15 U.S.C. 661 e¢ 
seq.). The proposed transfer of 
ownership and control of Caddo Capital 
Corporation, which was licensed May 1, 
1979, is subject to the prior written 
approval SBA. 

Caddo Capital Corporation is owned 
by the H&T Company, a partnership 
owned as follows: 


Partner and Percent Owned 


Harvey D. McLean, Jr., 90 
Thomas L. Young, Jr., 10 


Pursuant to an agreement between 
Mr. Harvey D. McLean, Jr. and Messrs. 
Thomas L. Young, Jr., Winston N. 
McVey and Richard G. McVey, H&T 
Company’s ownership would be as 
follows: 


Partner and Percent Owned 

Thomas L. Young, Jr., 3010 Knight Street, 
Shreveport, Louisiana 71105, 50 

Winston N. McVey, 3010 Knight Street, 
Shreveport, Louisiana 71105, 25 

Richard G. McVey, 3010 Knight Street, 
Shreveport, Louisiana 71105, 25 


On July 1, 1981, Messrs. Winston 
McVey and Richard McVey were 
elected to the board of directors of the 
Licensee whose officers and directors, 
subsequent to the consummation of the 
transfer of control, will be as follows: 
Thomas L. Young, Jr., President and Director 
Winston N. McVey, Secretary and Director 


Roberta Young, Assistant Secretary and 
Director 


Matters involved in SBA’s 
consideration of the application include 
the general business reputation and 
character of the proposed new owners 
and management, and the probability of 
successful operations of the company 
under their management, including 
adequate profitability and financial 
soundness, in accordance with the Act 
and Regulations. 

Notice is given that any person may, 
on or before March 1, 1982, submit 
written comments on the proposed 
transfer of ownership and control to the 
Acting Deputy Associate Administrator 
for Investment, Small Business 
Administration, 1441 “L” Street, NW., 
Washington, D.C. 20416. 

A copy of this Notice will be 
published in a newspaper of general 
circulation in Shreveport, Louisiana. 


(Catalog of Federal Domestic Assistance 


Program No. 59.011, Small Business 
Investment Companies.) 
Dated: February 8, 1982. 
Robert G. Lineberry, 
Acting Deputy Associate Administrator for 
Investment. 
[FR Doc. 82-3875 Filed 2-11-82; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 
[Notice No. 82-2] 


Transfer of Services from Washington 
National Airport; Delay of Meeting 


AGENCY: Department of Transportation. 


ACTION: Notice of delay of meeting. 


SUMMARY: A meeting of air carriers and 
other interested parties to discuss the 
transfer of services out of Washington 
National Airport originally scheduled 
for February 10, 1982,’ at the 
Departmental Headquarters in 
Washington, D.C., will be delayed 
approximately two weeks. The original 
schedule did not leave enough time for 
the participants to adequately prepare 
for the general negotiating session. The 
time and place of the rescheduled 
meeting will be published in the Federal 
Register. 

FOR FURTHER INFORMATION CONTACT: 
Gregory Wolfe, Department of 
Transportation, C-10, 400 Seventh 
Street, S.W., Washington, D.C. 20990. 
Telephone: (202) 426-4710. 


See 47 FR 1230, Jan. 11, 1982. 
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Issued in Washington, D.C. On February 
11, 1982. 
Rosalind A. Knapp, 
Deputy General Counsel. 
[FR Doc. 82-4120 Filed 2-11-82; 1:20 pm] 
BILLING CODE 4910-62-™ 


VETERANS ADMINISTRATION 


Privacy Act of 1974; System of 
Records 


The Privacy Act of 1974 (5 U.S.C. 
552a(e){4)) requires that all agencies 
publish in the Federal Register a notice 
of the existence and character of their 
systems of records. Accordingly, the 
Veterans Administration published a 
notice of its inventory of personal 
records on September 27, 1977 (42 FR 
49726). 

Notice is hereby given that the 
Veterans Administration is adding a 
new system of records entitled Office of 
Inspector General Management 
Information System (71VA53). This 
system is authorized under title 38, 
U.S.C., Section 210 and Pub. L. 95-452, 
sections 4, 5, and 6. 

The purpose of this new system of 
records is to make the Office of 
Inspector General more efficient in 
allocating assignments among 
employees, responding to critical and/or © 
sensitive issues brought to our attention 
and managing our overall function. In 
addition, the system will track audit and 
investigation cases and provide 
statistics for semiannual reports to 
Congress and to the Administrator. No 
information on Office of Inspector 
General personnel will be disclosed 
outside the agency. 

A “Report of New System” and an 
advance copy of the revised system 
notice were sent on November 16, 1981 
to the Speaker of the House, the 
President of the Senate, and the Office 
of Management and Budget (OMB), as 
required by the provision of 5 U.S.C. 
552a(o) of the Privacy Act and 
guidelines issued by the Office of 
Management and Budget (40 FR 45877), 
October 3, 1975. 

The OMB requires that a new system 
report be distributed no later than 60 
days before issuance of any data 
collection forms or instructions. The 
Director of OMB has been requested to 
waive this requirement. 

This system of records is effective the 
date of approval by the Administrator of 
Veterans Affairs. 
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Approved: February 5, 1982. 
Robert P. Nimmo, 
Administrator. 


71VA53 


SYSTEM NAME: 

Office of Inspector General 
Management Information System, 
71VA53. 


SYSTEM LOCATION: 

Office of Inspector General (53D), 
Management Information Staff, 
Veterans Administration, 810 Vermont 
Avenue, NW., Washington, D.C. 20420, 
and.the Computer Sciences Corporation 
Infonet Timesharing System, Beltsville, 
Maryland. / 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

The following category of individuals 
will be covered by the system: All 
personnel assigned to Office of 
Inspector General including auditors, 
we and administrative support 
staif. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Records (or information contained in 
records) may include: (1) individual's 
name; (2) social security number; (3) 
date of birth; (4) service computation 
date; (5) career status; (6) assigned 
station; (7) job series; (8) education; (9) 
grade; (10) evaluation due date; (11) 
assignments; (12) travel; (13) experience; 
(14) training; and (15) audit and 
investigation case tracking data (e.g., 
case number, budgeted and actual staff 


days, target and completion dates, 
findings and results). 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

Title 38, U.S.C., Section 210 and Pub. 
L. 95-452, sections 4, 5, and 6. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEMS, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Active records are stored on magnetic 
disk, with backup active records and 
inactive records maintained on magnetic 
tape. Records are also stored on 
computer printouts. 


RETRIEVABILITY: 


Records are retrieved by social 
security number or name. 


SAFEGUARDS: 


Records will be maintained in a 
private library accessible only to 
authorized users. Access to records will 
be limited to VA employees on a “need- 
to-know” basis by control of passwords 
and authorized user identification codes. 
Computer system documentation will be 
maintained in a secure environment in 
the Office of Inspector General, Va 
Central Office. Physical access to 
printouts and data terminals will be 
limited to authorized personnel in both 
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Office of Inspector General, VA Central 
Office and field offices. 


RETENTION AND DISPOSAL: 

Records will be maintained and 
disposed of in accordance with records 
disposition authority approved by the 
Archivist of the United States. 


SYSTEM MANAGER(S) AND ADDRESS: 


Chief, Management Information Staff 
(53D), Office of Inspector General, VA 
Central Office, 810 Vermont Avenue, 
N.W., Washington, D.C. 20420. 


NOTIFICATION PROCEDURE: 


Individuals seeking information 
concerning the existence of records or 
the contents of records on him or her 
must furnish a written request or apply 
in person to the Assistant Inspector 
General for Policy, Planning and 
Resources, VA Central Office, 810 
Vermont Avenue, NW., Washington, 
D.C. 20420. 


RECORD ACCESS PROCEDURES: 
(See notification procedure). 


CONTESTING RECORD PROCEDURES: 
(See notification procedure). 


RECORD SOURCE CATEGORIES: 

Official personnel folder; other 
personnel documents; activity 
supervisors; individual applications and 
forms; audit, investigation, and report 
standard forms. 

[FR Doc. 82-3850 Filed 2-11-62; 8:45 am] 
BILLING CODE 8320-01-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 
552b(e)(3). 


CONTENTS 


Federal Election Commission 
Federal Reserve System 
National Science Foundation .. 
Parole Commission 
Tennessee Valley Authority 


a ai , 


1 


FEDERAL ELECTION COMMISSION 


DATE AND TIME: Wednesday February 
17, 1982 at 10 a.m. 


PLACE: 1325 K Street, NW., Washington, 


STATUS: This meeting will be closed to 
the public. 

MATTERS TO BE CONSIDERED: 
Compliance. Litigation. Audits. 
Personnel 


* * * * * 


DATE AND TIME: Thursday February 18, 

1982 at 10 a.m. 

PLACE: 1325 K Street, NW., Washington, 

D.C. (fifth floor). 

STATUS: This meeting will be open to the 

public. 

MATTERS TO BE CONSIDERED: 

Setting of dates for future meetings 

Correction and approval of minutes 

Advisory opinions: 

Draft AO 1981-53: William G. Frazier, Bill 
Frazier for Congress 

Draft AO 1981-60: Robert Bearce 

Appropriations and budget: 

January 1982 Budget Execution Report 

Routine administrative matters 

PERSON TO CONTACT FOR INFORMATION: 

Mr. Fred Eiland, Public Information 

Officer; Telephone: 202-523-4065. 

Majorie W. Emmons 

Secretary of the Commission. 

[S-217-82 Filed 2-10-82; 4:02 pm] 

BILLING CODE 6715-01-M 


2 
FEDERAL RESERVE SYSTEM 


Board of Governors 


TIME AND DATE: 10 a.m., Wednesday, 
February 17, 1982. 


PLACE: Board Building, C Street entrance 
between 20th and 21st Streets, NW., 
Washington, D.C. 20551. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

1. Proposed statement to be presented to 
the Consumer Affairs Subcommittee of the 
Senate Committee on Banking, Housing, and 
Urban Affairs regarding delayed availability 
of funds deposited in consumer checking 
accounts. 

2. Any items carried forward from a 
previously announced meeting. 

Note.—This meeting will be recorded for 
the benefit of those unable to attend. 
Cassettes will be available for listening in the 
Board's Freedom of Information Office, and 
copies may be ordered for $5 per cassette by 
callifig (202) 452-3684 or by writing to: 
Freedom of Information Office, Board of 
Governors of the Federal Reserve System, 
Washington, D.C. 20551. 


CONTACT PERSON FOR MORE 

INFORMATION: Mr. Joseph R. Coyne, 

Assistant to the Board, (202) 452-3204. 
Dated: February 10, 1982. 

William W. Wiles, 

Secretary of the Board. 

[S-214-82 Filed 2-10-82; 10:15 am] 

BILLING CODE 6210-01-M 


3 
NATIONAL SCIENCE BOARD 


(National Science Foundation) 
DATE AND TIME: February 18, 1982: 


1:00 p.m. Open Session 
3:45 p.m. Closed Session 


February 19, 1982: 


8:30 a.m. Open Session 
9:30 a.m. Closed Session 


PLACE: National Science Foundation, 
1800 G Street, NW., Washington, D.C. 


STATUS: Parts of this meeting will be 
open to the public. The rest of the 
meeting will be closed to the public. 


MATTERS TO BE CONSIDERED AT THE 
OPEN SESSIONS: Thursday, February 18, 
1 p.m.: 


1. Minutes—Open Session—232nd Meeting. 

2. Chairman’s Items. 

3. Director’s Report. 

a. Report on Grant and Contract Activity— 
1/22-2/17/82. 

b. Organizational and Staff Changes. 

c. Congressional and Legislative Matters. 

d. NSF Budget for Fiscal Year 1983. 
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e. Other Items. 

4. Long-Range Planning. 
Friday, February 19, 8:30 a.m. 
(conclusion of open session): 


5. Grant, Contracts, and Programs. 

6. Reports on Meetings of Board 
Committee. 

7. Other Business. 

8. Next Meeting—National Science Board— 
March 18-19, 1982. 


MATTERS TO BE CONSIDERED AT THE 

CLOSED SESSION: Thursday, February 

18, 3:45 p.m.: 

A. Minutes—Closed Session—232nd Meeting. 

B. NSF Budget Requests for Fiscal Year 1984 
and Subsequent Years (continued on 
Friday). 


Friday, February 19, 9:30 a.m. 


C. NSB and NSF Staff Nominees. 

B. NSF Budget Requests for Fiscal Year 1984 
and Subsequent Years (continued from 
Thursday). 

D. NSB Annual Reports. 


CONTACT PERSON FOR MORE 
INFORMATION: Miss Margaret L. Windus, 
Acting Executive Officer, NSB, 202/357- 
9582. 

[S-216-82 Filed 2-10-82; 2:03 pm] 

BILLING CODE 7555-01-M 


4 
PAROLE COMMISSION 


[OP0401] 


TIME AND DATE: 1:30 p.m.—4:30 p.m., 
Wednesday, February 10, 1982. 


PLACE: Room 420-F, One North Park 
Building, 5550 Friendship Boulevard, 
Bethesda, Maryland 20015. 


status: Open Business Meeting. 


CHANGES IN THE MEETING: On February 
9, 1982, the Commission determined that 
the time for the above meeting be 
changed to 9:00 a.m. to 10:30 a.m. and 
from 12:30 p.m. to 2:00 p.m. on 
Wednesday, February 10, 1982. The 
above change is being announced at the 
earliest practicable time. 

CONTACT PERSON FOR MORE 
INFORMATION: Ms. Billie Richards, 
Chairman's Office, (301) 492-5990. 
{S-215-82 Filed 2-10-82; 11:37 am] 

BILLING CODE 4410-01-M 
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5 
TENNESSEE VALLEY AUTHORITY 
[Meeting No. 1283] 


TIME AND DATE: 10:15 a.m. (e.s.t.), 
Wednesday, February 17, 1982. 
PLACE: Conference Room B-32, West 
Tower, 400 Commerce Avenue, 
Knoxville, Tennessee. 

STATUS: Open. 

B—Purchase Awards 


1. Negotiation No. 33-186573—Replacement 
turbine buckets for Paradise Fossil Plant. 

2. Revision to Contract No. 81K30-176666 
with C. F. Braun and Company, Alhambra, 
California, for architect-engineer services for 
design of a 10,000-tons-per-day coal 
gasification plant—Modification of scope of 
work, 


C—Power Items 


*1. Trust agreement with Silver King Mines, 
Inc., relating to TVA'’s Morton Ranch 
properties, located in Powder River Basin, 
Wyoming; resolution authorizing execution or 
amendment of trust agreements relating to 
other TVA uranium properties. 

2. Deed and bill of sale to Hickman-Fulton 
Counties Rural Electric Cooperative 
Corporation covering conveyance of 
Hickman Substation and section of TVA’s 


*Item approved by individual Board members. 
This would give formal ratification to the Board's 
action. 


Union City-Hickman 69-kV Transmission 
Line. 

3. Deed and bill of sale to City of Bristol, 
Tennessee, covering conveyance of section of 
TVA's South Holston-Ruthton-East Bristol 69- 
kV Transmission Line. 

4. Lease and amendatory agreement with 
Gibson County Electric Membership 
Corporation, covering arrangements for lease 
of TVA's Kenton 69-kV Substation to permit 
higher voltage service. 


D—Personnel Items 


1. Supplement to personal services contract 
with Consultants & Designers Inc., New York, 
New York, for engineering support services, 
requested by the Office of Engineering Design 
and Construction.’ 


E—Real Property Transactions 


1. Grant of permanent easemeit for 
pumping station site to Persia Utility District, 
affecting .005-acre of Cherokee Reservoir 
land—Tract No. XTCK-59PS. 

2. Grant of permanent easement for road 
rights of way to the State of Alabama, 
affecting approximately 1.8 acres of Muscle 
Shoals Reservation land—Tract No. 
XT2NPT-12H. 

3. Amendment to resolution relating to 
grant of term easement for construction of the 
Western Area Radiological Laboratory 
affecting Muscle Shoals Reseration land. 

4. Filing of condemnation suits. 


F—Unclassified 
*1. Cooperative agreement between TVA 
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and Battelle Pacific Northwest Laboratories, 
Richland, Washington, covering 
arrangements for participation by TVA in a 
research program being funded by NRC 
related to acoustic emission monitoring on 
TVA’s Watts Bar Nuclear unit 1 reactor. 

2. Agreement between TVA and James 
Farm Center, Inc., for participation in 
industry demonstration program, providing 
for introduction activities related to TVA 
sulfur-coated urea or other new fertilizer 
materials. 

3. Sale of surplus unused steel shapes 
which remain from the construction of 
Sequoyah Nuclear Plant. 

4. Sale of surplus Transportation Services 
Branch equipment at various locations. 

5. Negotiation with Nuclear Mutual Limited 
for purchase of nuclear property damage 
insurance for Browns Ferry and Sequoyah 
Nuclear plants. 


CONTACT PERSON FOR MORE 
INFORMATION: 

Craven H. Crowell, Jr., Director of 
Information, or a member of his staff 

can respond to requests for information — 
about this meeting. Call (615) 632-3257, 
Knoxville, Tennessee, Information is 
also available at TVA's Washington 
Office (202) 245-0101. 


Dated: February 10, 1982. 
[S-216-82 Filed 2-10-82; 4:02 pm] 
BILLING CODE 8120-01-M 
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DEPARTMENT OF LABOR 


Occupational Safety and Health 
Administration 


29 CFR Part 1903 


Use of Personal Sampling Devices 
During Inspection 


AGENCY: Occupational Safety and 
Health Administration (OSHA); Labor. 


ACTION: Issuance of interpretative and 
procedural rule. 


SUMMARY: This interpretation of 29 CFR 


1903.7(b) clarifies the existing regulation 
concerning sampling of employee 
exposures during inspection and 
investigation of workplaces subject to 
the Occupational Safety and Health Act 
of 1970. Specifically, the interpretation 
makes clear that the term “employ other 
reasonable investigative techniques” 
includes the attachment of personal 
sampling devices to employees in order 
to monitor their exposures. In addition, 
in today's Federal Register, OSHA is 
proposing and inviting public comment 
on an amendment to § 1903.7(b) which 
would adopt this interpretation as a 
legislative rule. See Notice of Proposed 
Rulemaking, Docket No. W-300, which 
appears in Part II of today’s Federal 
Register. 

DATES: This interpretation is effective 
February 12, 1982. 

FOR FURTHER INFORMATION CONTACT: 
James Foster, Office of Information, U.S. 
Department of Labor, 200 Constitution 
Avenue NW., Room N-3637, 
Washington, D.C. 20210, (202-523-8151). 
SUPPLEMENTARY INFORMATION: 


I. Introduction 


The Occupational Safety and Health 
Administration (“OSHA” or “the 
agency”) has been utilizing personal 
sampling devices as an aid in workplace 
inspections throughout its enforcement 
history. The most common personal 
sampling devices presently in use are 
the noise dosimeter and air sampling 
pump. The dosimeter is designed to 
measure sound levels in the workplace 
to determine compliance with the 
criteria established in the Secretary's 
occupational noise exposure standard at 
29 CFR 1910.95. The device is 
approximately the size of a pack of 
cigarettes and weighs approximately 9 
ounces. It has a small wire extending 
from the main unit to the microphone 
which is about the size of a quarter. The 
main unit may be attached to the 
employee's belt or pocket, and the 
microphone to the shirt lapel. The 
connecting wire may be attached tightly 
to the employee by running it across 


and/or pinning, taping or clipping it to 
his clothing. 

A personal air sampling device is a 
small—about the size of two packs of 
cigarettes—battery operated pump 
which monitors the exposure to air 
contaminants of the individual wearing 
it. As with the dosimeter, the main part 
of the unit, which is a vacuum pump, is 
attached to the belt and connected by a 
flexible hose running along the subject's 
clothing to a silver-dollar-size cassette, 
impinger or charcoal tube, depending on 
the substance to be monitored. The 
pump most commonly used by OSHA 
weighs approximately 31 ounces. 

As discussed below in detail, 
questions have recently been raised 
regarding the authority of the Secretary 
of Labor (Secretary) to use these 


devices. Accordingly, this interpretation © 


is published to make clear that the 
authority conferred by the regulation at 
29 CFR 1903.7(b) includes the 
attachment of personal sampling 
devices to employees in order to monitor 
their exposures. Of course, as with all 
regulations that confer authority, 
implicit in the regulation is the 
employer's obligation, consistent with 
his rights under Marshall v. Barlow’s, 
Inc., 436 U.S. 307 (1978), to permit and to 
take no action to impede the 
Compliance Officer’s exercise of the 
granted authority. 


il. Background 


A. Promuigation of 29 CFR 1903.7. The 
Occupational Safety and Health Act of 
1970, 29 U.S.C. 651 et seq. (the Act) was 
enacted “to assure so far as possible 
every working man and woman in the 
Nation safe and healthful working 
conditions and to preserve our human 
resources.” In order to carry out these 
purposes, section 8(a) of the Act, 29 
U.S.C. 657(a), specifically authorizes the 
Secretary, upon presenting appropriate 
credentials to the owner, operator, or 
agent in charge: 

(1) To enter without delay and at 


reasonable times any factory, plant, 
establishment, construction site, or other 


area, workplace or environment where work - 


is performed by an employee of an employer; 
and 

(2) To inspect and investigate during 
regular working hours and at other 
reasonable times, and within reasonable 
limits and in a reasonable manner, any such 
place of employment and all pertinent 
conditions, structures, machines, apparatus, 
devices, equipment and materials therein, 
and to question privately any such employer, 
owner, operator, agent or employee. 


The Act was passed on December 29, 
1970 and became effective on April 28, 
1971. One week later, the Secretary 
proposed, pursuant to his rulemaking 
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authority under section 8(g)(2) of the 
Act, 29 U.S.C. 657(g)(2), to add a new 
Part 1903 to Title 29 of the Code of 
Federal Regulations whose purpose was 
“to provide procedures and policies for 
the inspection, investigation * * * 
provisions of the Act.” 36 FR 8376 et seq. 
Included among these “procedures and 
policies” was a provision (proposed 

§ 1903.5(b)) authorizing Compliance 
Officers ‘‘to take photographs and 
samples, [and] employ other reasonable 
investigative techniques * * *” during 
an inspection. 36 FR 8376. 

After the close of the comment period, 
the “Conduct of Inspections” provision 
(renumbered § 1903.7) was adopted with 
some changes and made effective 
immediately upon its publication in the 
Federal Register on September 4, 1971. 
36 FR 17850, 17851. Specifically, § 1903.7 
provided in pertinent part: 


§ 1903.7 Conduct of Inspections. 


* * Oris * * 


(b) Compliance Safety and Health 
Officers shall have authority to take 
environmental samples and to take or 
obtain photographs related to the 
purpose of the inspection, employ other 
reasonable investigative techniques, and 
question privately any employer, owner, 
operator, agent or employee of an 
establishment. (See § 1903.9 on trade 
secrets.) 

(c) In taking photographs and 
samples, Compliance Safety and Health 
Officers shall take reasonable 
precautions to insure that such actions 
with flash, spark-producing, or other 
equipment would not be hazardous. 
Compliance Safety and Health Officers 
shall comply with all employer safety 
and health rules and practices at the 
establishment being inspected, and they 
shall wear and use appropriate 
protective clothing and equipment. 

{d) The conduct of inspections shall 
be such as to preclude unreasonable 
disruption of the operations of the 
employer's establishment. 


* * * * * 


Thus, the promulgated regulation 
specifically authorized OSHA 
compliance officers ‘‘to take 
environmental samples” and to employ 
“reasonable investigative techniques” 
during the conduct of inspections. 

B. The Secretary's interpretation of 29 
CFR 1903.7(b). Shortly after Part 1903 
was adopted, the Secretary issued his 
first OSHA Compliance Operations 
Manual (COM), a manual of guidelines 
to assure effective and uniform 
implementation of the Act. Chapter XIII 
of the COM, entitled “Industrial Hygiene 
and Occupational Health,” contained 
instructions regarding sampling methods 
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to be used to determine employee 
exposure to hazardous airborne 
contaminants. That section provided 
that air samples must relate directly to 
the exposure of one employee or more if 
the samples are to be of use in the 
compliance program, and that the most 
satisfactory method of meeting this 
requirement is to use of a personal 
sampler with the sampling head as close 
as is conveniently possible to the 
employee’s head. COM at XIII-12. The 
section also provided that area samples 
are useful as an index of general 
contamination but cautioned that they 
usually are only remotely related to the 
actual exposure of the employee. Jd. 

On July 1, 1974, OSHA replaced the 
COM with the Field Operations Manual 
(FOM). Department of Labor, OSHA 
Field Operations Manual (July 1974). 
Section N of Chapter XIII of the FOM 
was identical to its predecessor section 
in the COM and, despite other changes 
to the FOM, has been essentially 
retained in every subsequent version of 
the manual, including the current 
version. 

On August 15, 1976, the Secretary's 
first Industrial Hygiene Field Operations 
Manual (IHFOM) became effective. In 
addition to detailing various standard 
methods which utilize personal sampling 
equipment, that manual provided that 
before citations for violating air quality 
standards (29 CFR 1910.1000 and 
1010.1001) and the noise standard (29 
CFR 1910.95) issue, ‘“[a]n exposure to an 
employee must occur. This requires the 
use of personal sampling techniques.” 
IHFOM at IX-1. The version of the 
IHFOM effective June 4, 1979 also ¢ 
specified that personal sampling is the 
standard method for measuring air 
contaminants, IHFOM at X-1, and that 
breathing zone samples are required to 
determine compliance with air quality 
standards. Jbid. at II-1. The current 
version provides that compliance with 
air quality standards shall be 
determined by measuring exposures 
within the breathing zone and states 
that “OSHA defines the breathing zone 
to be a sphere approximately 2 feet in 
diameter surrounding the head.” IHFOM 
at II-I. . 

Thus, there can be no doubt that since 
the adoption of 29 CFR 1903.7, which 
authorized the taking of environmental 
samples and the use of reasonable 
investigative techniques, the agency has 
consistently and unambiguously 
interpreted that provision to allow and 
in fact encourage the use of personal 
sampling devices during OSHA 
inspections. 

C. The Secretary's policy and practice 
in monitoring employee exposures. 
Consistent with the above interpretation 


are the Secretary’s policy and practice 
in monitoring employee exposures. In 
the preamble to his standard regulating 
exposure to coke oven emissions (29 
CFR 1910.1029), the Secretary stated 
generally that “[iJt is OSHA policy to 
monitor exposures by taking personal 
samples whenever possible. Area 
samples are generally not as direct a 
measure of employee exposure as are 
personal breathing zone samples.” 41 FR 
46758 (October 22, 1976). Several health 
standards require employers to measure 
employee exposure by taking personal 
samples. See 29 CFR 1910.1029(e)(1)(iii) 
(coke oven emissions); 29 CFR 
1910.1025(d)(1)(iii) (lead); 29 CFR 
1910.1018(e)(1)(iii) (arsenic). The 
asbestos standard requires samples to 
be collected from within the breathing 
zone of employees. 29 CFR 
1910.1001(f)(2)(i). Other standards state 
that breathing zone samples should be 
taken. See 29 CFR 1910.1045 Appendix B 
(IV)(A)(1) (acrylonitrile); 29 CFR 
1910.1044 Appendix B (IV)(A)(1) (1.2- 
dibromo-3-chloropropane). These 
Federal Register statements and 
standards demonstrate that the 
Secretary has always considered the use 
of personal sampling devices to be 
authorized and appropriate. In addition, 
the Secretary's longstanding practice of 
using personal sampling devices and the 
acknowledgement of that practice in 
various administrative and court 
decisions, confirms his interpretation 
that using those devices is included 
within the authorization of § 1903.7 to 
employ “reasonable investigative 
techniques.” . 

D. Judicial decisions concerning 
§ 1903.7 and the Secretary’s authority to 
use personal sampling devices. 1. The 
Plum Creek decisions. The first case to 
address issues concerning the 
Secretary's authority to require the use 
of personal sampling devices during 
OSHA inspections was Plum Creek 
Lumber Co. v. Hutton, 452 F. Supp. 575 
(D. Mont. 1978), aff'd, 608 F. 2d 1283 (9th 
Cir. 1979). In that case, OSHA attempted 
on January 17, 1978, to conduct an 
inspection of Plum Creek’s fiber board 
plant, sawmill and plywood plant in 
Columbia Falls, Montana. The agency 
informed the company that employees 
would be requested to wear personal 
sampling devices during the inspection. 
When the company responded that its 
employees would be forbidden to wear 
the testing devices, OSHA left the 
workplace and obtained an inspection 
warrant from a United States 
Magistrate. A second inspection was 
attempted on February 6, 1978, but the 
company refused to comply with the 
warrant. OSHA then obtained a second 
warrant which specifically authorized 
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“air sampling and noise level testing in a 
reasonable manner and to a reasonable 
extent.” 

On February 13, 1978, following a 
series of court proceedings, OSHA 
began the inspection of Plum Creek’s 
facilities. At that time, the agency 
observed a February 10, 1978 notice to 
employees which stated that the 
wearing of noise and air sampling 
devices was against company policy. 
When OSHA requested twenty-two 
employees to wear the devices, sixteen 
refused. Of the six who agreed, three 
changed work shifts and only three 
actually wore the samplers. As a result, 
the inspection produced inconclusive 
results. OSHA then asked the district 
court to enjoin Plum Creek from 
impeding the inspection through its 
policy prohibiting employee cooperation 
in sampling. 

As a result, a hearing was held on the 
two separate questions involved: (1) The 
Secretary’s authority to conduct 
sampling by attaching personal 
sampling devices to workers and (2) the 
district court’s authority to order the 
rescission of the company’s policy 
prohibiting employee cooperation with 
such sampling. The district court upheld 
the Secretary's authority to conduct 
personal sampling if the employees 
agreed to cooperate, 452 F. Supp. at 576, 
and the United States Court of Appeals 
for the Ninth Circuit, on appeal, affirmed 
the district court’s order and judgment, 
608 F. 2d at 1290. The district court also 
held that it had no power to order 
rescission of the company policy, 452 F. 
Supp. at 577; the Ninth Circuit 
specifically addressed this issue on 
appeal and agreed with the lower court, 
608 F. 2d at 1289-90. Thus, the P/um 
Creek courts held that, although a court 
could not order rescission of a company 
policy prohibiting employees from 
wearing personal sampling devices 
absent a regulation or law specifying 
their use, the Secretary is authorized to 
conduct such personal sampling and 
that the use of those devices is a 
“reasonable” investigative technique. 

2. Subsequent court decisions. One 
court of appeals has refused to follow 
the Ninth Circuit's holding in Plum 
Creek that the court is without authority 
to order an employer to permit its 
employees to wear personal sampling 
devices contrary to the employer's 
written policy. Jn re Establishment 
Inspection of Keokuk Steel Castings, 
Division of Kast Metals, 638 F. 2d 42, 46 
(8th Cir. 1981), aff’g 493 F. Supp. 842 
(S.D. Iowa 1980). Several district courts 
also have declined to follow the Ninth 
Circuit's decision and have concluded 
that personal sampling is a reasonable 
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technique which the. Secretary can 
employ. £.g., In re Establishment 
Inspection of Cleveland Electric 
I/lumination Co., No. M80-2118 (N.D. 
Ohio), appeal docketed, No. 81-3159 (6th 
Cir. March 20, 1981); Marshall v. 
Rochester Shoe Treé Co., Inc., Mis. No. 
306 (N.D. N.Y. 1981); Marshall v. Miller 
Tube Corp., 1978 CCH OSHD {23,212 at 
28,059 (E.D. N.Y. 1978). 

However, on August 3, 1981, a divided 
panel of the United States Court of 
Appeals for the Seventh Circuit reached 
a different result. In re Establishment 
Inspection of Metro-East Mfg. Co. and 
In re Establishment Inspection of 
Century Casting Corp., 655 F. 2d 805 (7th 
Cir. 1981). The Court agreed that the use 
of personal sampling devices is 
reasonable but concluded that 29 CFR 
1903.7 did not give employers “fair 
warning” of what is required or 
prohibited because it failed to specify 
the use of personal samplers as a 
“reasonable investigative technique.” 
655 F. 2d at 810-12. The Court therefore 
affirmed two district court orders 
limiting the terms of inspection warrants 
so as to preclude the use of personal 
sampling devices on employees, even if 
the employees agreed to wear the 
devices. The Court suggested that the 
Secretary amend the regulation to 
clarify its meaning and give employers 
fair warning of the type of investigation 
deemed reasonable. See id. at 612. 


Ill. Reasons for Issuance of an 
_ Interpretative Rule 


As discussed above, the Secretary has 
always interpreted § 1903.7 to permit 
attachment of personal sampling 
devices to employees as an aid in 
workplace inspections. Indeed, the 
Secretary's practice has been to use 
such devices whenever possible. 
However, since a question has been 
raised about the meaning of the term 
used in the regulation and to remove 
any doubt on this matter, this 
interpretation is being published to 
make clear that the term “employ other 
reasonable investigative techniques” 
includes attachment of personal 
samplers to employees to monitor their 
exposures. 

Since this rule is an interpretative rule 
and a rule of agency procedure and 
practice, general notice of proposed 
rulemaking, public participation therein 
and delay in effective date are not 


required by 5 U.S.C. 553. Specifically, 
the rule interprets the term “employ 
other reasonable investigative 
techniques” as it is used in 29 CFR 
1903.7({b) in order to clarify a provision 
believed by the Seventh Circuit Court of 
Appeals to be ambiguous. The rule also 
makes explicit a longstanding and 
consistently applied agency practice and 
procedure which is used in the course of 
an inspection or investigation. Thus, this 
interpretation does not effect a change 
in the substantive rights of any person. 

In addition, general rulemaking 
procedures are unnecessary since this 
rule does not have a substantial impact 
on the persons regulated under the Act. 
For example, since the Secretary has 
always used personal samplers as an 
aid in OSHA inspections, there can be 
no justifiable reliance on a contrary 
prior practice. Furthermore, there is no 
prior interpretation of § 1903.7(b) which 
would preclude the use of personal 
samplers, and the Seventh Circuit did 
not adopt a contrary interpretation. 
Additionally, this rule does not alter the 
criteria used in making the ultimate 
decision in OSHA enforcement actions, 
i.e., whether a company has violated the 
Act. Accordingly, notice and public 
procedure are unnecessary in this 
instance. For the same reasons, under 
the “‘good cause” exceptions to the 
general rulemaking requirements, 5 
U.S.C. 553 (b) and (d), the agency is not 
required in this instance to provide 
notice of rulemaking, public 
participation therein and delay in 
effective date. 

Moreover, notice and comment 
rulemaking in this instance would create 
a delay that would be contrary to the 
public interest. The use of personal 
sampling devices is necessary to the 
conduct of effective and efficient OSHA 
health inspections. The decision in 
Metro-East, supra, renders the agency 
unable to conduct any non-consensual 
personal sampling in the Seventh 
Circuit; under Plum Creek, supra, the 
agency's ability to conduct personal 
sampling in the Ninth Circuit has-been 
severely restricted. Thus, in these 
circuits, and perhaps elsewhere, the 
effective conduct of virtually all OSHA 
health inspections has been impeded. 
The consequent health detriment to 
employees that results from OSHA's 
inability to effectively monitor their 
exposure to noise and air contaminants 
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justifies the immediate effective date of 
this rule. 


IV. Regulatory Impact Analysis 


In accordance with Executive Order 
12291 (46 FR 13193, February 17, 1981), 
OSHA has carefully assessed the 
potential impact of the interpretation of 
29 CFR 1903.7(b). Based on the 
guidelines of the Executive Order, 
OSHA has concluded that the 
interpretation is not a “major” action 
which would necessitate further 
economic impact evaluation and the 
preparation of a regulatory impact 
analysis. This conclusion is predicated 
on several factors. First, as noted above, 
it has always been the Secretary's 
practice to use personal sampling 
devices on employees whenever 
possible. The Secretary's experience 
indicates that these devices are 
compact, take minimal time to attach to 
the employee, and neither hinder nor 
obstruct the employee's performance of 
his job. Thus, there are no substantive 
adverse labor productivity effects. 
Second, since OSHA is required to 
provide the personal samplers for use by 
its compliance officers, employers are 
not required to pay for these devices. 
Third, the Secretary is unaware of any 
injuries or accidents caused by the use 
of personal samplers. Therefore, these 
factors strongly indicate that this 
amendment would not increase costs to 
employers and would have little effect 
on the economy. . 

Finally, OSHA finds that the 
provisions of the Regulatory Flexibility 
Act of 1980, 5 U.S.C. 601 et seg., which 
require an assessment of the impact of 
certain regulatory actions upon small 
entities, are inapplicable to this 
interpretative and procedural rule. 


V. Authority 


This document was prepared under 
the direction of Thorne G. Auchter, 
Assistant Secretary of Labor for 
Cccupational Safety and Health, 200 
Constitution Avenue NW., Washington, 
D.C, 20210. This interpretation is issued 
pursuant to section 8(g)(2) of the 
Occupational Safety and Health Act of 
1970, 29 U.S.C. 657(g)(2) and Secretary of 
Labor's Order No. 8-76 (41 FR 25059) in 
implementation of the general inspection 
and investigation authority conferred by 
section 8({a) of the Act, 29 U.S.C. 657(a). 
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PART 1903—INSPECTIONS, 
CITATIONS AND PROPOSED 
PENALTIES 


In accordance with above, 29 CFR 
1903.7 is hereby amended by adding the 
following interpretative note at the end 
of § 1903.7({b): 


§ 1903.7 Conduct of inspections. 


(b) * * * 


Interpretative Note: As used herein, the 
term “employ other reasonable imvestigative 
techniques” includes, but is not limited to, the 
use of devices to measure employee 
exposures and the attachment of personal 
sampling equipment such as dosimeters, 
pumps, badges and other similar devices to 
employees in order to measure their 
exposures. 


* * + * 


(29 U.S.C. 657(a), 657(g); 5 U.S.C. 553) 


Signed at Washington, D.C.., this 4th day of 
February 1982. 
Thorne G. Auchter, 
Assistant Secretary of Labar. 
{FR Doc. 62-3485 Filed 2-11-82: 8:45 am| 
BILLING CODE 4510-26-™ 
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DEPARTMENT OF LABOR 


Occupational Safety and Health 
Administration 

29 CFR Part 1903 

[Docket No. W-300] 

Use of Personal Sampling Devices 
During Inspection 


AGENCY: Occupational Safety and 
Health Administration (OSHA); 
Department of Labor. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: In today’s Federal Register, 
OSHA revises 29 CFR 1903.7(b) by 
adding an interpretative note to make 
clear that the term “employ other 
reasonable investigative techniques” as 
used in the regulation includes but is not 
limited to the attachment of personal 
sampling devices to employees in order 
to monitor their exposures. In this 
document, OSHA proposes to amend 

§ 1903.7 by issuing a legislative rule to 
expressly authorize its compliance 
officers to use personal sampling 
devices and to attach such devices to 
employees during the conduct of 
workplace inspections. The proposed 
rule would remove any questions 
concerning the agency’s authority to use 
personal sampling devices as an aid in 
its workplace inspections. 

DATES: Comments on the issues raised 
by the use of personal sampling devices 
must be postmarked by April 13, 1982. 
ADDRESS: Comments are to be sent to: 


Docket Officer, Docket No. W-300, U.S. © 


Department of Labor, 200 Constitution 
Avenue, NW., Room S-6212, 
Washington, D.C. 20210. 

FOR FURTHER INFORMATION CONTACT: 
James Foster, Office of Information, U.S. 
Department of Labor, 200 Constitution 
Avenue NW., Room N-3637, 
Washington, D.C. 20210 (202-523-8151). 
SUPPLEMENTARY INFORMATION: The 
discussion in the interpretative and 
procedural rule of Part II of today’s 
Federal Register sets forth the history of 
29 CFR 1903.7(b) and the reasons for the 
issuance of the interpretative and 
procedural rule which appears therein. 
In this document, the agency announces 
its intention to amend the regulation to 
expressly authorize compliance officers 
to monitor employees’ exposures by 
attaching personal sampling devices to 
their persons during OSHA inspections. 
The public is invited to submit 
comments on the issues involved in the 
use of such devices, and particularly on 
the issue of whether the placement of 
the device on an employee may under 


certain circumstances constitute an 
inherent hazard which subjects the 
employee to potential accident and 
injury. With respect to the safety issue, 
all courts that have considered the issue 
have concluded that the attachment of a 
personal sampler to an employee is a 
reasonable investigative technique that 
presents minimal risk, if any. Indeed, the 
Secretary is unaware of any accident or 
injury caused by the use of such devices 
during the more than ten-year 
enforcement history of the Act, 
encompassing widespread use of 
personal samplers by many employers 
as well as by the Secretary. Moreover, 
the use of personal sampling devices is 
considered by the Secretary to be at 
least as safe as other sampling 
techniques of equivalent efficiency. 

Interested persons are invited to 
submit written data, views and 
arguments with respect to this proposal 
and all issues involved therein. These 
comments must be postmarked on or 
before April 13, 1982, and submitted in 
quadruplicate to: Docket Officer, Docket 
No. W-300, Room S-6212, 200 
Constitution Avenue NW., Washington, 
D.C. 20210. 

The data, views and arguments that 
are submitted will be available for 
public inspection and copying at the 
above address. All timely written 
submissions received will be made part 
of the record of this proceeding and will 
= considered in formulating the final 

e. 


Regulatory Impact Analysis 


The economic analysis under 
Executive Order 12291, which appears in 
connection with the interpretative and 
procedural rule in Part II of today’s 
Federal Register is equally applicable to 
this proposal and is incorporated herein. 
Additionally, in accordance with the 
Regulatory Flexibility Act of 1980 (Pub. 
L. 96-353, 94 Stat. 1164 (5 U.S.C. 601 et 
seq.)), OSHA has carefully assessed the 
impact of the amendment upon small 
entities. Initially, the agency notes that 
to the extent that any costs occur, they 
would directly relate to the number of 
workers sampled. As proportionately 
more workers would be sampled in 
larger establishments, the costs per unit 
of output of the amendment are ~ 
expected to be the same for both smaller 
and larger establishments. Moreover, no 
additional costs result from the 
amendment since it has always been 
and continues to be OSHA practice to 
use personal sampling devices 
whenever possible and whenever there 
is no judicial ruling to the contrary. 
Accordingly, OSHA hereby certifies that 
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this proposed rule does not have a 
significant economic impact on a 
substantial number of small entities. 
The Regulatory Impact Assessment 
has identified several benefits which are 
realized as a result of the promulgation 
of the amendment. As has been noted in 
connection with the interpretative and 
procedural rule, the use of personal 
sampling devices attached to employees 
not only increases the effectiveness of 
OSHA inspections but also minimizes 
potential reduction in employee 
productivity. The use of personal 
sampling devices attached to employees 
is therefore the most cost effective 
means of promoting occupational safety 


.and health. 


Authority: This document was prepared 
under the direction of Thorne G. Auchter, 
Assistant Secretary of Labor for Occupational 
Safety and Health, 200 Constitution Avenue 
NW., Washington, D.C. 20210. 


PART 1903—INSPECTIONS, 
CITATIONS, AND PROPOSED 
PENALTIES 


Accordingly, pursuant to section 8{a) 
and 8(g)(2) of the Occupational Safety 
and Health Act of 1970, 29 U.S.C. 657(a) 
and 657(g)(2), and the Secretary of 
Labor's Order 8-76, 41 FR 25059, it is 
proposed to amend part 1903 of Title 29 
of the Code of Federal Regulations as 
set forth below. 

It is proposed to revise 29 CFR 
1903.7(b) to read as follows: 


§ 1903.7 Conduct of inspections. 


* * 7 * * 


(b) Compliance Safety and Health 
Officers shall have authority to take 
environmental samples and to take or 
obtain photographs related to the 
purpose of the inspection, employ other 
reasonable investigative techniques, and 
question privately any employer, owner, 
operator, agent or employee of an 
establishment. (See § 1903.9 on trade 
secrets.) As used herein, the term 
“employ other reasonable investigative 
techniques” includes, but is not limited 
to, the use of devices to measure 
employee exposures and the attachment 
of personal sampling equipment such as 
dosimeters, pumps, budges and other 
similar devices to employees in order to 
monitor their exposures. 


* * * * * 


(29 U.S.C. 657(a), 657(g); 5 U.S.C. 553) 
Signed at Washington, D.C. this 4th day of 
February 1982. 
Thorne G. Auchter, 
Assistant Secretary of Labor. 
[FR Doc. 82-3486 Filed 2-11-82; 8:45 am] 
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DEPARTMENT OF LABOR 


Employment Standards 
Administration, Wage and Hour 
Division 


Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 


General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3, 1931, as amended (46 Stat. 
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor's 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s Orders 12-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in these 
decisions shall, in accordance with the 
provisions of the foregoing statutes, 
constitute the minimum wages payable 
on Federal and federally assisted 
construction projects to laborers and 
mechanics of the specified classes 
engaged on contract work of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination decisions 
are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 


‘ 


be used in accordance with the 
provisions of 29.CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR, Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 


Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions 

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3, 1931, as amended (46 Stat. 
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (ingluding the statutes listed at 
36 FR 306 following Secretary of Labor's 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's orders 13-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in foregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein. 

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
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self-explanatory forms for the purpose . 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor, Employment Standards 
Administration, Wage and Hour 
Division, Office of Government Contract 
Wage Standards, Division of 
Government Contract Wage : 
Determinations, Washington, D.C. 20210. 
The cause for not utilizing the 
rulemaking procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Determination 
Decision. 


Modifications to General Wage 
Determination Decisions 


The numbers of the decisions being 
modified and their dates of publication in the 
Federal Register are listed with each State. 


Minois: 1L82-2001 .. Jan. 15, 1982. 
lowa: 
Nov. 13, 1981. 
Nov. 27, 1981. 
Nov. 27, 1981. 
Nov. 27, 1981. 
Dec. 28, 1981. 


July 10, 1981. 
July 17, 1981. 
Aug. 21, 1981. 


Jan. 6, 1981. 
June 5, 1981. 
Oct. 2, 1981. 
Oct. 2, 1981. 
Oct. 2, 1981. 
Oct. 2, 1981. 
Jan. 29, 1982. 
Jan. 15, 1982. 


TX81-4076 . 
TX81-4078. 
TX82-4001 .. 


Supersedeas Decisions to General Wage 
Determination Decisions 


The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedeas 
decision numbers are in parentheses 
following the numbers of the decisions 
being superseded. 

Arkansas: AR81-4039 (AR82-4006) June 19, 1981. 
Colorado: CO81-5145 (CO82-5103) Sept. 4, 1981. 

Signed at Washington, D.C. this 5th day of 

February 1982. 

Dorothy P. Come, 

Assistant Administrator, Wage and Hour 
Division. 

BILLING CODE 4510-27-M 
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February 12, 1982 


Part IV 


Department of 
Health and Human 
Services 


Health Care Financing Administration 


Medicare Program; End-Stage Renal 
Disease Program; Prospective 
Reimbursement for Dialysis Services 





DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Care Financing Administration 
42 CFR Part 405 


Medicare Programs; End-Stage Renal 
Disease Program; Prospective 
Reimbursement for Dialysis Services 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 


ACTION: Proposed rule. 


SUMMARY: These proposed regulations 
would change the reimbursement system 
by which Medicare pays for outpatient 
dialysis and related physician and: 
laboratory services. These changes 
would establish a prospective method of 
payment for maintenance dialysis, 
whether furnished at home or in a 
hospital-based or independent dialysis 
facility, and would revise other aspects 
of the reimbursement system to 
encourage home dialysis and provide 
incentives for economy and efficiency in 
furnishing these services. 


The amendments would implement 
section 2145 of the Omnibus Budget 
Reconcilation Act of 1981. We expect 
that these proposed changes will 
improve our administration of the end- 
stage renal disease program and enable 
us to control the rapidly growing costs 
of furnishing dialysis. 


DATE: In order to assure consideration, 
written comments should be received on 
or before Aprif 13, 7982. 


appzess: Address comments in writing 
to: Administrator, Department of Health 
and Human Services, Health Care 
Financing Administration, P.O. Box 
17073, Baltimore, Maryland 21235. 

If you prefer, you may deliver your 
comments to Room 309-G Hubert H. 
Humphrey Building, 200 Independence 
Ave., SW., Washington, D.C., or to 
Room 789, East High Rise Building, 6325 
Security Boulevard, Baltimore, 
Maryland. 

In commenting, please refer to BPP— 
126-P. Agencies and organizations are 
requested to submit comments in 
duplicate. 

Comments will be available for public 
inspection, beginning approximately two 
weeks after publication, in Room 309-G 
of the Department's office at 200 
Independence Ave., S.W., Washington, 
D.C., 20201 on Monday through Friday of 
each week from 8:30 a.m. to 5:00 p.m. 
(202-245-7890). 


FOR FURTHER INFORMATION CONTACT: 
Bernadette Schumaker, (301) 597-1048. 


SUPPLEMENTARY INFORMATION: 


I Introduction 
A. Organization and Content of 
Proposed Rules 


This NPRM has several major parts. 
The first section covers necessary 
program and legislative background of 
the ESRD program. The second section 
explains the regulatory changes we 
propose to make in order to establish 
the proposed prospective system. The 
third and fourth sections described the 
proposed methodologies we would use 
to implement the regulations, and show 
what payment rates would result from 
those methodologies. The fifth section 
deals with additional issues related to 
implementing the proposed changes in 
the reimbursement system. The sixth 
section briefly addresses procedural 
aspects of the rulemaking process, such 
as clearance of reporting requirements 
and responding to public comments. 
This is followed by the text of the 
regulations we are proposing to change. 
The document concludes with two 
appendixes. Because these changes 
would constitute a major rule under 
Executive Order 12291, with significant 
economic effects, particularly on small 
dialysis facilties, the first appendix 
analyzes in detail the expected impact 
of the proposed prospective system. It 
also explains the alternative policies we 
considered but do not propose to adopt. 
The second appendix explains and lists 
the area wage indices that we propose 
to use to adjust payment rates 
geographically, 

B. Legislative Background 


The end-stage renal disease (ESRD) 
program of Medicare was established by 
Section 2991 of the Social Security 
Amendments of 1972 (Pub. L. 92-603). 
That law extended Medicare coverage 
to individuals who have permanent 
kidney failure, require either dialysis or 
transplantation, and meet certain other 
eligibility requirements. In general, in 
order to be eligible for ESRD program 
benefits, a person must be undergoing a 
regular course of renal dialysis or have 
had a kidney transplant, and must be 
either: (1) Fully or currently insured 
under social security at the onset of the 
disease; (2) a monthly social security 
beneficiary; or {3) the spouse or 
dependent child of an eligible person. 

Since Medicare coverage began for 
these services, a number of studies and 
public hearings have been conducted to 
assess the operation and effectiveness 
of the ESRD program. The results 
indicate that the program has been 
generally successful in protecting renal 


disease patients against the catastrophic: 


costs of needed care. However, there 
have been a number of serious problems 
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which threaten to undermine the 
stability and effectiveness of the ESRD 
program. The major problem is the high 
and steadily rising cost of the program 
and the burden it can place on the 
Medicare trust funds unless steps are 
taken to make it more cost-effective. 

On July 1, 1973, the ESRD program 
began operation with about 11,000 
beneficiaries. In calendar year 1974, the 
program paid out benefit payments of 
about $229 million for dialysis, 
transplant, and other services provided 
to program beneficiaries. By calendar 
year 1979, there were about 42,500 
patients on dialysis. They received a 
total of over 6 million treatments and 
benefit payments reached almost $985 
million. Our most recent budget 
estimates for FY 1981 show that the 
ESRD program now accounts for about 
3.8 percent of total Medicare benefit 
payments. The proportion of ESRD 
benefit payments under Part B 
supplementary medical insurance, 
which pays for outpatient maintenance 
dialysis and-other services, is even 
higher—about 9.1 percent. 

The End-Stage Renal Disease Program 
Amendments of 1978 (Pub. L. 95-292) 
were enacted in large part to alleviate 
the problem of rapidly increasing 
expenditures. The amendments added 
section 1881(b)(2)(B) to title XVIII of the 
Social Security Act, directing us to 
publish regulations establishing methods 
and procedures to determine the costs 
incurred by renal dialysis facilities in 
furnishing ESRD services, and to 
establish a prospective reimbursement 
method for those services. The 
amendments provided that the 
prospective reimbursement method 
should be established on a cost-related 
or other equitable and economically 
efficient basis, with incentives for 
encouraging more efficient and cost- 
effective delivery of these dialysis 
services. 

On September 26, 1980, we published 
a notice of proposed rulemaking (NPRM) 
setting forth proposed requirements that, 
if published in final, would implement 
section 1881(b)(2)(B) and establish a 
prospective payment system for 
outpatient ESRD services (45 FR 64008). 
The NPRM discussed and solicited 
comments on a proposed dual rate 
methodology for determining separate 
payment rates for hospital-based and 
independent dialysis facilities. 

Further legislative changes concerning 
the ESRD payment system were made 
by the Omnibus Budget Reconciliation 
Act of 1981 (Pub. L. 97-35, enacted 
August 13, 1981). Section 2145 of Pub. L. 
97-35 amended section 1881 of the 
Social Security Act, requiring us to 
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develop a prospective reimbursement 
system for outpatient maintenance 
dialysis that promotes home dialysis. 
This reimbursement system must either 
reimburse home dialysis and in-facility 
dialysis under composite rates or use 
some other method that, after detailed 
analysis, is determined to be more 
efficient and promote home dialysis 
more effectively. Section 2145 also 
revised the provisions regarding 
reimbursement for physicians” services 
to proniote efficient delivery of dialysis 
services and to provide incentive for the 
increased use of home dialysis. 


C. The Current ESRD Reimbursement 
System 


1. Dialysis in a Facility. In accordance 
with requirements of the Social Security 
Act, we currently distinguish two groups 
of dialysis facilities, hospital-based and 
independent, for purposes of payment 
for outpatient maintenance dialysis 
treatment. We pay a hospital-based 
dialysis facility 80 percent of its 
reasonable costs as determined under 
the usual Medicare cost 
rules (42 CFR Part 405, Subpart D), up to 
a national payment limit {screen} of $138 
average cost per treatment. We pay an 
independent dialysis facility 80 percent 
of the reasonable charge per treatment 
as determined under the Medicare 
reimbursement principles on reasonable 
charges at 42 CFR Part 405, Subpart E, 
up to the same payment screen of $138. 


services. If a facility rosea routine 
physician services in its costs for 
dialysis.treatments, we allow an 
additional $12 per treatment, raising the 
screen to $150. 

For all dialysis facilities, we allow an 
additional $20 per treatment for sessions 
during which the patient receives 
training in self-care dialysis. 

Under §§ 405.402{g) and 405.541(e) of 
the regulations cited above, both 
hospital-based and independent 
facilities may request an exception to 
the reimbursement limits, submitting 
documentation that they have costs 
higher than the national payment 
screen, thus creating a hardship. We 
grant such requests if they are justified 
by the circumstances of the particular 
facility, such as treatment of an unusual 
or more seriously ill patient population, 

costs due to location. 

2. Home Dialysis. Presently, there are 
many variations in how home dialysis is 


reimbursed, because the components of 
home dialysis services, which are 
lumped together for purposes of paying 
for in-facility services, may be paid for 
separately. The main components cf 
home dialysis are supplies, support 
services, and equipment. These services 
are defined. in. our regualtions at 42 CFR 
405.231{p). 

The main ways that we pay for these 
components of home dialysis services 
are as follows: 

(a) Either a hospital-based or an 
independent facility may furnish both 
equipment and supplies and be 
reimbursed 80 percent of its costs, 
except as noted in paragraph (d). 

(b) If a facility has an optional Target 
Rate Reimbursement Agreement with 
HCFA under § 405.691, then it must 
furnish all equipment, supplies and 
support services to all of its home 
patients. It then receives a 
comprehensive target rate payment per 
treatment, under § 405.440. The 
Medicare program pays 80 percent of 
this target rate. This target rate may also 
include an amount that accounts for the 
cost of equipment furnished to its 
patients under paragraph (d). 

(c) Patients or — may bill the 
program re 
equipment and Semen! Some States 
have programs that act as suppliers of 
home dialysis equipment and supplies. 
These costs are reimbursed at 80 
— except as noted in paragraph 
(d). 

(d) Home dialysis equipment (and 
related installation and maintenance} 
may be reimbursed at 100 percent of its 
cost if a facility or State program has an 
agreement to this effect with HCFA 
under § 405.690. 

3. Physician Reimbursement. We 
currently have two different methods of 
paying for physicians’ services related 
to outpatient maintenance dialysis. 
Under the rist method {called the initial 
method, and governed by the rules at 42 
CFR 405.542{a)), we reimburse 
physicians through an addition of $12 to 
the per treatment payment to the 
facility. This payment covers physicians’ 
routine direct patient care services, as 
specified in 42 CFR 405.542{a). Other 
patient care services are paid on a fee- 
for-service basis. 

The initial payment method applies 
only to services furnished in a facility. If 
physicians in a facility choose to be paid 
this way, then when these physicians 
treat home dialysis patients they must 
bill separately for home dialysis 
services en a fee-for-service basis, and 
can be paid only forthe specific “hands- 
on” services they furnish. Since 
physicians see home patients less often 
than those they treat in a facility, they 


receive relatively little reimbursement- 
under this method for treating home 
patients. 

When facilities do not use the initial 
method, the physician's patient care 
services are billed separately ona 
monthly capitation basis. This is called 
the “alternate reimbursement methed”, 
or ARM, and is governed by Medicare 
rules at 42 CFR 405.542{b]. The ARM 
covers all physician services except 
non-renal services, decloting of shunts, 
and inpatient dialycis services. We base 
a physician's monthly payment under 
the ARM on the local prevailing charge 
for an internist’s brief follow-up routine 
office visit. The monthly capitation 


charge by 20. For patients dialyzing at 
home, we multiply the charge by 14. 
Currenitly, the average in-facility 
payment is $220 per month, and the 
average home payment is $154 per 
month. As of December 32, 1980, 
physicians reimbursed under this 
method furnished three-fourths of all 
ESRD treatments. 

4. Reporting and Recordkeeping 
Requirements. We currently treat 
hospital-based renal dialysis. facility 
costs on the same basis as services. 
provided by other hospital departments. 
Each hospital must keep records 
adequate for cost finding in accordance 
with 42 CFR 405.453, and must provide 
us financial data and reports under 42 
CFR 405.406. Each hospital completes an 
annual cost report (Form HCFA 2552], 
which includes a supplementa! work 
sheet (E3) for breaking out the costs of 
ESRD services and supplies. 

Independent facilities do not file 
annual cost reports, but under 
§ 405.541(f), “Required cost data”, they 
are required to keep records of and 
report adequate cost data. 

Both hospital-based and independent 
facilities have been submitting the Renal 
Dialysis Facility Cost and Statistical 
Questionnaire (Form HCFA 9734), on 
which all facilities report relevant 
statistical information on their 
programs. For independent facilities, the 
cost information reported on this form 
has met their obligation under 
§ 405.541(f}, and has been our enly 
source of cost information. 
however, have also reported their cost 
information en the HCFA 2552. 


D. The 1980 NPRM 
Instead of paying each facility on the 


September 
which we would establish 





rates for outpatient maintenance 
dialysis treatments furnished in a 
facility. Unlike the present system, any 
facility that was able to reduce its costs 
below the prospective rate would still be 
paid at that rate, and would be 
permitted to retain the difference 
between its average per treatment cost 
and its per treatment payment rate. At 
that time, we did not propose to make 
any changes in the ways we pay for 
home dialysis or physicians’ services. 
In all, we received 103 comments on 
the 1980 NPRM. We analyzed these in 
detail, and the comments have had 
significant impact on the form of these 
new proposed rules. However, since 
there have been intervening statutory 
changes and we are not publishing final 
rules based on the earlier NPRM, we do 
not believe it would be useful to 
summarize those comments and respond 
to them. However, whenever 
appropriate in view of the changes in 
law and our new proposed rules and 
rate-setting methods, we have 
considered these comments in 
developing this new proposal. 


Il. Proposed Regulatory Provisions 
A. General Nature 


The text of the proposed regulations 
published with this preamble includes 
general provisions on the payment 
methods for both facilities and 
physicians, but does not include the full 
details of the rate-setting methodologies 
we propose to use to implement these 
regulations. These methodologies are 
subject to continual review, and are 
based on data that change over time. 
Therefore, the proposed regulations set 
forth only general principles and 
authorities governing our payment 
methods. They also include provisions 
on exceptions to the dialysis treatment 
payment rates; facility recordkeeping 
and reporting requirements, appeals, 
and notification and revision of payment 
methodologies and rates, and other 
changes to current regulations necessary 
to support the prospective system. 

The proposed specific methodology 
for determining payments is described 
in section III of this preamble. In the 
future, we would publish proposed and 
final changes in the methodology in 
Federal Register notices, as explained in 
section II.G. below. 


B. Payment for Dialysis Treatments 


Since the proposed regulations 
themselves would set forth only 
principles and authorities, they are 
relatively simple. The regulations would 
state that HCFA has the authority to 
establish rate-setting methodologies and 
set rates in accordarice with section 


1881 of the Act and would specify how 
the amount of program payments and 
beneficiary liability will be determined 
based on a prospective payment rate. 
This provision would require all dialysis 
facilities to accept these prospective 
payment rates as payment in full; 
beneficiaries will continue to be liable 
for Part B deductible obligations plus a 
coinsurance amount of 20 percent of the 
rate for each treatment. After the 
deductible obligation is incurred, the 
ESRD program would be responsible for 
80 percent of all payments due to the 
facility for covered services furnished. 


C. Exceptions 


We are proposing clarifications of 
both the procedural requirements and 
the criteria for resolving exception 
requests. These procedures and criteria 
are designed to discontinue the 
practices followed in the past with 
respect to granting exceptions. Instead, 
we expect that under the proposal few 
facilities would be able to qualify for 
exceptions to their payment rates. 

First, we would not exempt facilities 
altogether from the prospective payment 
system, although we would grant 
exceptions to their specific payment 
rates. A facility that requests and meets 
our criteria for justifying an exception 


’ would be paid at a higher per treatment 


rate, which we would set at the time the 
exception was approved. This payment 
rate would apply to all treatments 
furnished by that facility during the 
period for which it was approved. There 
would be no cost settlement at the end . 
of the period. 

If a facility had costs per treatment 
greater than its payment rate, and met 
any of the criteria for an exception, the 
facility could request an exception— 

(1) Within 180 days after notification 
of its payment rate (generally the 
intermediary will send a notice 
annually); or 

(2) Within 180 days after an 
extraordinary cost-increasing event. 


If we approved the exception and set an 
increased rate, that rate would apply 
either during the period beginning on the 
date HCFA accepts the facility's 
request, or from the date of an 
extraordinary cost increasing event until 
the effective date of the next rate 
notification. 

We have revised the exception 
criteria previously proposed in the 1980 
NPRM by: Dropping the low utilization 
category; revising and clarifying the 
criteria for “atypicality”, isolated 
essential facilities (sole community 
providers), and extraordinary 
circumstances; and adding a criterion 
related to educational costs. We believe 
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the first of these was unnecessary 
because it is not compatible with the 
pressures for efficiency and competition 
created by a propspective system. Those 
facilities affected would for the most 
part be able to qualify as isolated 
essential facilities. We propose to 
consider exceptions for a facility that is 
able to provide convincing objective 
evidence that it has excessive costs 
attributable to one of the following 
conditions. 

Atypical patient mix—When 
compared to average facilities, a facility 
might have a mix of patients requiring 
intensive services, or special procedures 
or supplies, in order to receive adequate 
outpatient renal care. An example 
would be a pediatric dialysis unit with a 
high staff to patient ratio. Any facility 
claiming to meet this criterion must 
demonstrate that its excess costs are not 
out of line with the standards of other 
facilities with a similar patient mix. 

Extraordinary circumstances—A 
facility may incur excess costs beyond 
its control due to a fire, earthquake, — 
flood, or other natural disasters which 
could establish grounds for an 
exception. However, we would not 
recognize such costs in cases when a 
facility chose not to maintain adequate 
insurance protection against such losses 
(through the purchase of insurance, the 
maintenance of a self-insurance program 
or other equivalent alternative) or chose 
not to utilize its self-insurance program. 

Isolated essential facilities—We have « 
clarified the criterion from the 1980 
NPRM, which referred to these as “sole 
community providers”. (The change of 
terminology will avoid confusion with a 
different exception criterion applicable 
under the hospital cost limits.) A facility 
could justify an exception under this 
criterion if: 

¢ It is the only supplier of dialysis 
services in its geographical area; 

* Its patients cannot obtain dialysis 
services elsewhere without substantial 
additional hardship; and 

¢ Its costs in excess of its payment 
rate are justifiable. 


In assessing these factors, we would 
consider local population density, 
typical local commuting distances for 
medical services, dialysis facility usage 
by area residents other than the 
applicant's patients, and volume of 
treatments, 

Education costs—A facility may 
qualify for an exception if its excess 
costs are attributable to an approved 
medical or paramedical education 
program (as specified in 42 CFR 405.421) 
that directly involves outpatient dialysis 
services. We expect that the amount of 
any increases granted to facilities under 
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this criterion would be minimal. Any 
increase would be allowed only for the 
incremental amount of the facility's 
costs that are directly attributable to its 
educational program (i.e., nursing schoo! 
and intern-resident services cost 
centers) as specified in 42 CFR 405.421, 
and only for the amount that could be 
properly allocated to the outpatient 
dialysis department. The amount of the 
increase that we would allow under this 
criterion would be limited to what is 
reasonable when compared fo the costs 
of other similar facilities that have 
educational programs. 

D. Appeals 


Any facility whose exception request 
for payment above the prospective rate 
is denied in total, or is not met to the 
facility’s satisfaction, could request a 
review under 42 CFR Part 405, Subpart 
R, which sets forth procedures for 
review by the intermediary, the Provider 
Reimbursement Review Board (PRRB) 
and the Administrator. 

This appeal right stems from the 
statutory provision (section 
1881(b}({2)(D))} that a renal dialysis 
facility should be treated as a provider 
for purposes of section 1878. Section 
1878 provides for review before the 
PRRB and subsequent judical review of 
final determinations made by 
intermediaries of the total amount of 
program reimbursement due providers, 
which are reimbursed on a prospective 
reasonable cost basis. 

Under the review provided by section 
1878, providers may challenge both 
HCFA’s regulations as applied by the 
intermediaries, and may challenge the 
regulations themselves through a 
procedure by which these challenges are 
referred from the PRRB to the district 
courts. This proposal would make 
certain changes to these review 
procedures to accommodate a 
prospective payment system. Renal 
dialysis facilities whose allowable cost 
per treatment exceeded the payment 
rate would first be required to apply for 
an exception to that rate. If the request 
is denied in whole or in part, the facility 
could then appeal that determination to 
the PRRB. At that point, a facility could 
challenge any basis on which the 
determination was made, including 
challenging the methodology itself. 
Challenges to the methodology that 
were not in the board's jurisdiction 
could then be brought in district court. 

In addition, we would provide by 
regulation that an ESRD facility would 
have the right to appeal to the PRRB 
adjustments to its cost report. (See 
section Il. E., below, for an explanation 
of the proposed cost reporting 
requirements under prospective 


reimbursement.} This appeal must be 
made within 30 days of the date the 
facility is notified of the adjustments, 
because we must have timely results of 
the cost reports-in order to update our 
data base. 

A facility would be permitted to 
appeal either exception determinations 
or cost report adjustments to the PRRB 
only if the total amount in controversy 
were 10,000 or more, as required under 
42 CFR Part 405, Subpart R. If the 
dispute were related to an exception 
request, this amount would be computed 
by multiplying the disputed amount per 
treatment by the projected number of 
treatments for the year in question. For 
this purpose, we would limit the 
disputed amount per treatment to the 
payment rate the facility requests minus 
the rate we agree to pay.as the result of 
its request. 


E. Recordkeeping and Reporting 

The purpose of these requirements 
would be to clarify requirements for 
recordkeeping and reporting systems for 
ESRD facilities that will provide a sound 
basis for monitoring and evaluating the 
program generally and determining 
appropriate Medicare payment rates 
under prospective reimbursement. The 
proposed regulations include those cost 
reimbursement principles in Part 405, 
Subpart D that are applicable in 
reporting ESRD eosts. Beeause Subpart 
D is primarily used for determining 
reimbursement for Medicare providers 
of services on a retrospective basis, the 
1980 NPRM was subject to 
misinterpretation. We propose to clarify 
the definitions of costs that are 
allowable in furnishing dialysis services 
and how these costs are to be reported 
by ESRD facilities. We have reorganized 
the proposed rule to make it clear that 
all dialysis facilities must keep records 
on and report all of their costs (with 
specified exceptions} in accordance 
with the existing cost principle 
regulations. 

Although following the Medicare 
principles of cost reimbursement 
generally, for reporting ESRD costs, we 
propose to exclude certain principles 
that are not applicable to the incentive 
reimbursement system we are 
proposing. These are: 

1. Section 405.429, “Return on equity 
capital of proprietary providers.” The 
purpose of § 405.429 is to permit 
payment of an amount above costs to 
proprietary providers. Since the purpose 
of the prospective reimbursement rate 
would be to give facilities an incentive 
to reduce costs to realize a profit from 
the rate, § 405.429: would be: 
inapprepriate. 


2. Sections 405.430, 405.436, 405.454, 
405.455, 405.460, and 405.461. These 
sections are entitled respectively 
“Inpatient routine nursing salary cost 
differential”, “Reimbursement of organ 
precurement agencies {OPA) and histo- 
compatibility laboratories”, “Payments: 
to providers,” “Amount of payments 
where customary charges for services 
furnished are less than reasonable 
costs,” “Limitations on coverage of 
costs; charges to beneficiaries where 
cost limits are applied to services.” 
These all deal with procedural 
requirements or provider reimbursement 
principles not applicable to maintenance 
dialysis services. 

3. The 1980 NPRM indicated that 42 
CFR 405.451, “Cost related to patient 
care,” would be excluded in determining 
the costs for furnishing ESRD services. 
This section refers to cost 
reimbursement and, in general, does not 
apply to the prespective rate system. 
However, it contains principles on 
determining what costs are allowable 
under Medicare that are applicable to 
the prospective system. We have 
clarified the distinction by listing these 
principles as applicable for reporting 
purposes, but not in the context of 
retrospective cost reimbursement. 

4. Sections 405.465 through 405.488. 

These sections address the allocation of 
costs of reimbursement for hospital- 
based physicians’ serviees between 
Parts A and B of Medicare. Since we 
pay for physicians’ services for 
outpatient dialysis solely through Part B, 
the reimbursement principles involved 
in these sections do not apply to 
reimbursement for outpatient dialysis 
services. _ 

As explained above, we included 
§ 405.451 in the proposed list of 
excluded sections from the Subpart D 
reimbursement principles. However, we 
still wish to disallow those costs that 
“are found to be substantially out of line 
with ather institutions in the same area 
that are similar in size, scope of 
services, utilization, and other relevant 
factors”. This provision is one of the 
principles of § 405.451, that we propose 
to restate in the proposed new § 405.440, 
to apply to ESRD costs, although we are 
excluding § 405.451 in general. In this 
way, we will prelude payments to a 
particular facility that are higher, 
without justification, than payments to 
comparable facilities in the same area. 

In addition, the proposed regulations 
would clarify the existing requirement 
that a facility report costs for home 
dialysis, as well as for outpatient 
dialysis and self-care dialysis training. 
Since the statute now requires 
prospective reimbursement reflecting 





the costs of providing home dialysis, we 
need to establish accurate and 
comparable data for home dialysis. The 
proposed regulations provide that 
reporting requirements under section 
1881(b)(2)(B)(i) would also apply to the 
costs of services, supplies, and 
equipment needed for treatment in the 
home. 


F. Physician Reimbursement 


The current regulations have resulted 
in an economic incentive for physicians 
to treat dialysis patients in the facility, 
rather than at home. In consideration of 
the new statutory goal to stimulate 
home dialysis, we do not believe it is 
sufficient to place our emphasis solely 
on facilities to generate the desirable 
shift to more home dialysis; it is likely 
that an equal or greater incentive 
belongs with the physician as the 
primary decision-maker on how 
treatment is to be furnished. For this 
reason, we believe it is essential to 
equalize physician reimbursement for 
in-facility and home dialysis patients in 
order to eliminate the present economic 
disincentive for moving patients to the 
home setting. The statute provides 
ample discretion for the Secretary to 
prescribe the scope of services and the 

ate to be included under a physician 
reimbursement method. 

Therefore, in order to promote the 
increased use of home dialysis through 
physician reimbursement, we are 
proposing to eliminate the initial method 
and to establish equal physician 
capitation monthly payments for home 
dialysis and in-facility dialysis. This 
would create a total Federal neutrality 
as to where patients are placed and the 
specific mode of treatment prescribed. 
In this way we would not give 
physicians a financial incentive for 
treating their patients in the facility 
rather than at home by paying them 
more for in-facility treatment, as we 
now do. _ 

The proposed regulations on 
physician reimbursement, like the 
proposals on payments to facilities for 
treatments, would be relatively simple, 
since they would set forth only the 
general principles and authorities under 
which we would establish a rate-setting 
methodology and set rates. The 
proposed rules for the revised capitation 
method are very similar to the current 
regulations on the ARM, published at 42 
CFR 405.541(b). However, we are also 
proposing to revise the methodology and 
to pay a different, lower, rate than 


which we now pay under the ARM. This 


is discussed in Section V, below. 


G. Notification and Revision of Rate- 
Setting Methodologies and Payment 
Rates 


The regulations governing 
reimbursement for both dialysis 
treatment and physician services would 
not incorporate the actual rate-setting 
methodologies, but would provide that if 
we plan in the future to change these 
methodologies, we would publish in the 
Federal Register for public comment a 
notice setting forth the proposed 
changes. However, we would not 
necessarily publish a proposed notice if 
we were going to change only the 
payment rates by applying the 
established methodology to more recent 
data. 

We cannot be sure of the frequency at 
which we will update payment rates 
based on new cost data. We would 
generally review the available cost data 
with a view towards an annual update, 
but an actual annual change will not 
necessarily be justified. We propose to 
have the intermediaries notify each 
facility of its payment rate annually, 
whether or not we compute the rates on 
an updated data base. 


H. Target Rate Reimbursement for 
Home Dialysis 


The current optional target rate 
payment method was established by the 
End-Stage Renal Disease (ESRD) 
Program Amendments of 1978 (Pub. L. 
95-292), which added section 1881(b)(6) 
to the Social Security Act. This section 
requires HCFA to establish target 
reimbursement rates for home dialysis 
for patients under the direct supervision 
of a hospital-based or independent renal 
dialysis facility. The rates must be 
established for each calendar year, and 
must be adjusted for regional variations. 
This is only an optional reimbursement 
method for facilities that make an 
agreement with HCFA to furnish all 
home dialysis supplies, equipment, and 
support services (including the services 
of qualified home dialysis aides) that 
are medically necessary for patients to 
dialyze at home. If facilities do not 
choose this option, they are paid 
according to the usual Medicare 
reimbursement principles. Regulations 
governing these optional agreements 
between HCFA and facilities are found 
at 42 CFR 405.691. Regulations governing 
the target rate reimbursement method 
and applications are at 42 CFR 405.440. 

Pub. L. 95-292 limited the maximum 
target rate to no more than 70 percent of 
the national average payment for in- 
facility maintenance dialysis services 
furnished by approved hospital-based 
and independent facilities during the 
preceding fiscal year, as adjusted for 
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regional variations and before 
application of the deductible and 
coinsurance requirements. The rates 
must be used without recomputation 
throughout the calendar year for which 
they are established. Accordingly, there 
can be no administrative appeal if 
actual costs for covered services exceed 
the target reimbursement rate payments 
(see regulations at 42 CFR 405.440). 

Pub. L. 97-35 raised the limit on the 
maximum target rate to 75 percent of the 
average in-facility payment but also 
explicitly permitted the target rate to be 
replaced by a prospective system 
established under section 2145. The 
system that would be established by 
these proposed regulations would create 
a much greater incentive for facilities to 
encourage patients to dialyze at home. 
Since home dialysis will also be covered 
under these prospective rates, 
continuing the target rate sytstem would 
perpetuate unneeded regulations and 
administrative complexities. It would 
also provide an unwanted alternative to 
reimbursing home dialysis that would 
compete against the more effective 
proposed composite rate. Therefore, we 
propose to discontinue the target rate 
payment method effective on the date 
that final regulations following this 
proposed rulemaking are implemented. 
This NPRM constitutes public notice 
that we will terminate all existing target 
rate agreements as of that date. 


I. One Hundred Percent Cost 
Reimbursement for Home Dialysis 
Equipment, Installation, Maintenance, 
and Repair 


The 1978 ESRD Admendments 
provided that, under certain 
circumstances, the Secretary may 
reimburse the full cost of home dialysis 
equipment, installation, maintenance, 
and repair. This payment must go to a 
certified ESRD facility or qualified State 
ESRD program which has an agreement 
with HCFA for this purpose. In the 
absence of such an agreement, the 
program pays rental charges or periodic 
lease-purchase charges (on a reasonable 
charge basis to suppliers and 
independent facilities and on a 
reasonable cost basis to hospital-based 
facilities) at the rate of 80 percent. 

This program was intended to 
encourage home dialysis by relieving the 
coinsurance burden on the beneficiaries, 
and also to avoid high equipment rental 
payments, which have sometimes 
exceeded the purchase price. 

To date, 116 facilities have 
agreements to furnish home equipment 
at 100 percent reimbursement, but only 
73 have purchased machines. 
Approximately 750 machines (serving 
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about 10 percent of the home dialysis 
population) have been furnished. These 
include machines that were already in 
patients’ homes and converted to 100 
percent reimbursement. 

If this option were retained, the 
composite rate would have to be 
adjusted to account for the fact that 
equipment and related services costs 
will already have been reimbursed by 
the program. However, removal of this 
option would simplify administration of 
the program and reinforce the composite 
rate by eliminating one of the various 
ways to reimburse these components of 
home dialysis. 

We propose to discontinue this option 
when the prospective system begins 
operation. Therefore, equipment 
furnished on or after the effective date 
of the prospective system would no 
longer be reimbursable at 100 percent. 
We believe that the prospective rates 
will establish sufficient incentive for 
home dialysis and that the 100 percent 
reimbursement option creates added 
program expenses that are no longer 
warranted. Eliminating this option will 
make the prospective system both 
simpler and more comprehensive and 
will reduce the recordkeeping burden for 
the facilities. 

However, we recognize that there are 
about 750 machines that will have been 
purchased under these agreements. Any 
equipment purchased before the 
effective date of the prospective system 
would still be handled under the 
pertinent regulations and the terms of 
the established agreements. In these 
cases, we will work our a way to prorate 
the equipment costs under the 100 
percent option in order to adjust the 
prospective payment rates accurately 
for treatments furnished to the affected 
beneficiaries. 


J. Standards for Identifying Hospital- 
Based Facilities 


Because the rates set under our 
porposed methodology would pay more 
for treatments furnished by hospital- 
based (provider-based) facilities, we 
must ensure that there are clear and 
unambiguous standards for determining 
which facilities would be eligible for 
these higher rates. We propose to 
determine an ESRD facility to be 
hospital-based if it is an integral and 
subordinate part of a hospital and is 
operated with other departments of the 
hospital under common licensure, 
governance and professional 
supervision, with all services of the 
hospital and facility fully integrated. 
Specifically, the facility would be 
hospital-based if the following 
conditions are met: 


1. The facility and hospital are subject 
to the bylaws and operating decisions of 
a common governing board. All 
authority in management flows from this 
governing board, which has final 
administrative responsibility, approves 
all personnel actions, appoints medical 
staff, and carries out similar 
management functions. 

2. The ESRD facility’s director or 
administrator is under the supervision of 
the hospital’s chief executive officer and 
reports through him to the governing 
board. 

3. The facility personnel policies and 
practices conform to those of the 
hospital. 

4. The administrative functions of the 
facility (that is, records, billing, laundry, 
housekeeping, and purchasing) are 
integrated with those of the hospital. 

5. The facility and hospital are 
financially integrated, as evidenced by 
the cost report, which must reflect 
allocation of hospital overhead to the 
facility through the required step-down 
methodology. (See § 2326 of the Provider 


Reimbursement Manual, HCFA-Pub. 15- - 


1). 

The existence of an agreement 
between a facility and a hospital with 
respect to the referral of patients, a 
shared service arrangement between a 
facility and a hospital (a common 
arrangement recognized by both 
Medicare and Medicaid), or the physical 
location of a dialysis unit on the 
premises of a hospital, does not mean 
that a facility is hospital-based and 
would not be considered in determining 
the status of the facility. 


Ill. Rate Setting for Dialysis Treatment 
A. General Overview 


We propose to establish a prospective 
rate-setting methodology for dialysis 
services that establishes composite 
rates for home and in-facility treatments 
based on a methodology that 
distinguishes between hospital-based 
and independent facilities. Each facility 
will receive a certain payment rate per 
treatment that will be adjusted to 
account for geographic differences in the 
costs of labor. The average adjusted 
payment per treatment for independent 
facilities would be $128. The average 
adjusted payment per treatment for 
hospital-based facilities would be $132. 
A facility would receive this amount per 
treatment regardless of whether the 
treatment was furnished in the facility 
or in the patient's home. There would be 
no year-end adjustments to ensure that 
the facility received no more or less than 
its allowable reasonable costs. If a 
facility’s costs per treatment were less 
than its payment rate, it would be 
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allowed to retain the difference; if its 
costs were greater, it would not be able 
to recover them, unless it had requested 
and received a higher payment rate 
under the exception process. 


B. Using Cost Per Treatment as the 
Basis for Our Rate 


We think that the provisions of the 
statute contemplate reimbursement 
based on the allowable costs of an 
efficiently and economically operated 
facility. We also think that a payment 
per treatment session is the most 
obvious unit of reimbursement. 
However, it is important to recognize 
that, while dialysis treatments are 
generally comparable from patient to 
patient and from setting to setting, we 
do not have a uniformly accepted, 
definitive model for a dialysis session. 
There are no uniform standards for the 
numbers and qualifications of personnel, 
or for staff-to-patient ratios, and the 
dialysis service seems to vary in 
intensity of care depending on the 
patient's health status. 

The cost of furnishing dialysis also 
varies widely. Some facilities reuse 
dialyzers, make greater use of 
paramedical or nonprofessional 
personnel, or have lower staff-to-patient 
ratios. We do not know at this point 
what the optimum combinations are and 
how the cost of dialysis correlates to 
these variables. For example, we do not 
know whether as many patients of high- 
cost facilities actually require as high a 
level of care as indicated by the costs. 
Nor do we know the extent to which 
patients participate actively in their own 
care in order to reduce labor costs. 

In the absence of a definitive standard 
for an efficiently and economically 
operated facility (which could 
presumably be costed out), we have 
turned to an approach that compares to 
the costs of furnishing services incurred 
by a range of facilities and sets the 
reimbursement level at what appears to 
be an adequate level to reimburse an 
efficiently and economically operated 
facility. This leads us to focus on the 
median of the facility costs, as reflected 
by the per treatment costs of a sample of 
facilities. We look to the median, rather 
than the average, because of the skewed 
distribution that exists in ESRD facility 
costs. For example, in our sample of 
independent facilities, the cost per 
treatment ranged from $85 to $214. The 
consensus of statistical expertise 
advises us that, in cases in which there 
is a skewed distribution, the median is a 
better measure of central tendency than 
the mean, since the atypically high or 
low cost facilities do not tend to distort 
the measure when a median is used. 
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The next issue is whether to weight 
cost per treatment of each facility in the 
sample by the number of treatments 
furnished by the facility. We are 
proposing not to do so, in order that 
each facility's experience will be 
considered equally in constructing the 
rates regardless of the number of 
treatments it furnishes. This will more 
fully reflect the mix of facilities 
furnishing dialysis services. This causes 
a moderate elevation of the level of the 
median cost per treatment above what it 
would be if we weighted facility costs 
by volume of treatments. 


C. Costs To Be Included in Setting the 
Rate 


We propose to determine reasonable 
costs of the sampled facilities in 
accordance with the principles of 
provider reimbursement as described in 
42 CFR Part 405, Subpart D, except for 
the following sections. These are 
specifically listed in the proposed rule 
as not applicable for reporting ESRD 
facility costs for reasons explained in 
section ILE. of this preamble: 

© 42 CFR 405.429 Return on equity 
capital of proprietary providers; 

e 42 CFR 405.430 Inpatent routine 
nursing cost differential; 

© 42 CFR 405436 Reimbursement of 
Organ Procurement Agencies (OPA) and 
histocompatibility laboratories; and 

e 42 CFR 405.454 Payment to 
providers, through 

© 42 CFR 405488 Effect of principles. 

In our audits, we have also excluded 
costs as unreasonable if they did not 
meet the criteria set forth in $ 405.451, 
which concerns costs related to patient 
care. However, when the prospective 
system is established, we will not apply 
this section to ESRD facilities, because 
it is stated in terms referring to 
retrospective reimbursement and cost 
settlement that are inappropriate for the 
prospective system, although we would 

principles 


regulations. 
We would include the cost of 
furnishing routine ESRD laboratory 
services in the cost per treatment 


prospective reimbursement a. 
facilities will be required to furnish 

routine laboratory tests as an integral 
part of the dialysis treatment, either 
directly or under an arrangement as 
defined in our regulations at 

§ 405.2102{b). In either case, we will 
include an amount in the prospective 
rate for these costs. Thus, if a dialysis 
facility has its routine testing done 


under arrangement with an independent 
laboratory, it would have to pay the 
laboratory itself, out of its prospective 
rate. Independent labs will not be 
permitted to bill the program directly for 
routine tests. There will be no change in 
billing and reimbursing nonroutine 
laboratory tests. These tests would still 
be billed and paid for separately, by 
= the facility or the independent 

a 

For reasons given below, we would 
exclude the following items from 
allowable costs for determining cost per 
treatment: 

(1) Costs of physicians’ direct patient 
care services, 

(2) All bad debts, and 

(3) Any return on equity capital. 

We would exclude the first item 
because these costs will be paid for 
under other arrangements and, 
therefore, will not be part of the 
facility’s basic prospective 
reimbursement dialysis treatment. We 
would exclude bad debts because they 
would be paid as a separate adjustment 
at the end of the year. We would 
exclude any return on equity capital 
because we believe the prospective 
system provides sufficient opportunity 
for return for facilities that operate 
efficiently and economically. 


D. Introduction 


In developing these proposals, we 
have been mindful not only of the need 
to provide fair and equitable 
reimbursement with an incentive for 
efficient operation, but also of the 
concerns expressed by the HHS 
Inspector General about our current 
method of reimbursement. Based on the 
audit activities of his staff, the Inspector 
General has expressed concern that the 
cost data avai to us may be 
overstated in some cases and that our 
present level of reimbursement may be 
higher than would be justified by more 
reliable cost information. Because we 
were not confident that the cost data 
otherwise available to us were 
consistently reliable, we conducted 
audits and cost reviews of selected 
ESRD facilities. 


Costs of In-Facility Treatment 


In March, 1980 we selected a stratified 
sample of 110 facilities from the total 
universe of 825 non-Federal ESRD 
facilities furnishing in-facility outpatient 
maintenance dialysis services at that 
time. (This number is significantly 
smaller than the total number of ESRD 
centers and facilities because it 
excludes Veterans Administration and 
Public Health Service hospitals, and all 
hospitals with no dialysis outpatients.) 
Our initial sample included 70 of the 537 
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hospital-based facilities in the universe, 
and 40 of the 288 independent facilities. 

Since, at that time, we were planning 
to implement a four-celled rate (setting 
separate rates for urban hospital-based, 
urban independent, rural hospital-based, 
and rural independent facilities), we 
divided the universe of ESRD facilities 
into four groups corresponding to the 
four cells as described, and then 
stratified these groups by total reported 
costs. The source of the total reported 
costs was the Renal Disease Facility 
Cost and Statistical Questionnaire 
(Form HCFA-9734) filed by all ESRD 
facilities annually and accumulated in 
the ESRD cost analysis system 
maintained by HCFA. From this array, 
we selected facilities from each stratum 
(e.g., urban independent facilities with 
reported annual costs of $500,000 or 
léss) according to a statistical optimum 
allocation technique. 

After we selected the sample, 
personnel from selected Medicare 
intermediaries, supervised by HCFA 
central office representatives, audited 
the costs reported by each selected 
facility on its Form HCFA-9734. For 
each are facility, the auditors 
reconciled the reported costs directly to 
the facility's financial records, using 
either its general ledger or an audited 
financial statement. For each hospital- 
based facility, the auditors performed a 
desk review and reconciled the HCFA 
9734 to the hospital’s previously 
submitted and reviewed cost report 
(HCFA 2552). The auditors determined 
reasonable costs by the Medicare 
principles of provider reimbursement set 
forth in 42 CFR Part 405, Subpart D. 

Our final audit results include cost 
data on 67 hospital-based facilties and 
38 independent dialysis facilities. We 
excluded three hospital-based facilities 
because we found that they did not, in 
fact, furnish enough outpatient 
treatments to be included in our sample. 
We excluded two i facilities 
because the information they gave us 
was not sufficient to determine their 
actual allowable costs. 

The audits resulted in adjustments to 
independent facilities that reduced the 
total reported costs for all facilities by 
about 15.0 percent of the total costs 
reported on the HCFA 9734. Of this, only 
about 2 percent was eliminated because 
of reconciliation of reported costs to the 

general ledger or audited financial 
Sieteduaii The remaining adjustments, 
nearly 98 percent, were made to exclude 
costs that are not allowable under 
Medicare. The median cost of the 
independent facilities was 
approximately $108 after adjustments. 
The facilities’ costs ranged from a low of 





“ 
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$80 per treatment to a high of $214 per 
treatment. 

The net effect of the adjustments to 
the reported costs of the hospital-based 
facilities was a reduction of about 3 
percent. These adjustments were 
primarily due to eliminating inpatient 
hospital costs from the outpatient renal 
department. The median cost of the 
hospital-based facilities was 
approximately $135, with a range of $86 
to $277. 

The most significant adjustment to the 
audited costs of the independent 
facilities concerned compensation of 
administrators and medical directors, 
which accounted for 23 percent of the 
total adjustment. We applied a limit of 
$32,000 per year to these positions, 
which is the limit applied to 
administrators of 50 to 99 bed hospitals 
in HHS Region I, the region with the 
highest com tion allowances. 
(Chapter 9 of the Medi Provider 
Reimbursement Manual explains our 
procedures for determining limits for 
reasonable compensation.) The most 
significant adjustment to the hospitals’ 
costs was for the costs of supplies, 
which accounted for 25 percent of the 
total adjustments. 

After the audits were completed, we 
performed the following steps on the 
data for each sampled facility. 

1. We organized the data by the 
sample strata, described above. This 
included, for each facility, an amount 
representing the total outpatient costs, 
adjusted by exclusions, reconciliations, 
and reallocations. 

2. From each facility’s adjusted total 
outpatient costs, we substracted: 

(a) All costs for physicians’ direct 
patient care (supervisory) services, if 
physicians are reimbursed under the 
_ initial method; and 

(b) Any excessive compensation paid 
to an administrator or medical director. 

3. For the 15 percent of the sampled 
independent facilities that did not have 
laboratory costs to report, we added an 
adjustment amount to represent the cost 
of routine ESRD laboratory tests. 

4. For each facility, we divided the 
resulting net total cost by the 
corresponding number of outpatient 
maintenance dialysis treatments. This 
gave us a net total cost per treatment 
(CPT) for each facility. 

5. We divided each facility's net total 
cost into labor and nonlabor 
components and determined the ratio of 
labor cost to total costs. 

6. We multiplied the CPT for each 
facility by the labor cost ratio for that 
facility. This gave us the labor cost per 
treatment. 

7. We subtracted the labor CPT from 
the net total CPT to determine the 


nonlabor CPT. (Nonlabor costs included 
supplies, medications, machine costs, 
such as depreciation, rental, and 
maintenance, and the nonlabor portions 
of routine laboratory services, general 
overhead, and other indirect costs.) 

8. To adjust for geographic wage 
differences, we divided each facility's 
labor CPT by the appropriate area wage 
index. 

The data from and reports on these 
audits are available for public review at 
the De t’s office in Washington 
listed under “Address” above. 


Costs of Home Dialysis 


Our data on the cost of home dialysis 
were more limited than our data on in- 
facility dialysis. Therefore, when Pub. L. 
97-35 was enacted, our first priority was 
to obtain accurate data on the cost of 
home dialysis. We selected 23 dialysis 
facilities and two State kidney programs 
around the country that had home 
programs. 

The HHS audit agency visited each of 
these facilities and reviewed its costs. 
Because of limited time, the audit 
agency did not attempt to make 
adjustments as to the reasonableness of 
these costs, but simply accepted the 
costs as reported. Although the facilities 
represented less than 5 percent of the 
total number of ESRD facilities with 
home programs, it included 10 of the 13 
largest home programs and represented 
almost 30 percent of all home patients. 
The facilities were located in 15 States 
and in all 10 HHS regions. 

The objectives of these cost reviews 
were first, to determine the average cost 
per treatment of home dialysis by mode 
of treatment (that is, hemodialysis, 
continuous ambulatory peritoneal 
dialysis (CAPD), on intermittent 
peritoneal dialysis (IPD), and, second, to 
break down these costs per treatment 
into labor and nonlabor cost 
components. Due to severe time 
constraints, it was impossible to 
actually determine if all costs were 
reasonable and allowable under 
Medicare principles of reimbursement, 
or to establish rigorous comparable cost 
centers in any detail. However, we 
believe our cost review results 
reasonably represent the median costs 
of furnishing home dialysis. 


Results by mode of treament | HEMO: | CAPD? | IPD® 


6563 


Because relatively few facilities were 
surveyed, we weighted these costs per 
treatment in proportion to the estimated 
percentage of patients treated under 
each mode. Computed in this manner 
the weighted cost per treatment for 
home dialysis is about $97, of which 
around $12 per treatment is labor cost, 
and $85 per treatment nonlabor costs. 


E. Rates for Independent and Hospital- 
Based Facilities 


Section 2145 of Pub. L. 97-35 requires 
us to establish prospective rates of 
payment for dialysis services. One 
method of rate determination permitted 
by the statute would establish a single 
composite weighted rate for services 
furnished in hospital-based facilities 
and for services furnished at the 
patient's home by such facilities based 
on the mix of patients who receive 
dialysis services at the facility and at 
home and the relative costs of providing 
services in each setting. A similar single 
composite weighted rate would be 
established for home and in-facility 
services provided by independent 
facilities. In lieu of this methodology, the 
statute permits the Secretary to adopt 
other methods of rate setting, which 
differentiate between hospital-based 
facilities and independent facilities, and 
which the Secretary determines, after 
detailed analysis, will more effectively 
encourage the more efficient delivery of 
dialysis services and will provide 
greater incentives for increased use of 
home dialysis than through the single 
composite weighted formulas. 

These new provisions on the methods 
of establishing prospective rates 
supplement the basic standard in 
section 1881(b)(2)(B) of the Act, which 
requires that payments be determined 
on a “cost-related basis or other 
economic and equitable basis * * *.” 
Accordingly, a fundamental standard is 
that the rates must be economic and 
equitable, as well as promote the 
increased use of home dialysis. 

Reading the statute as a whole, we 
conclude that Congress intended for us 
to set rates that are economic and that 
at the time differentiate between 
hospital-based facilities and 
independent facilities based on 
justifiable differences in costs incurred 
by each type of facility. Therefore, our 
basic approach is to identify the 
legitimate costs of what appear to be 
economically and efficiently operated 
dialysis facilities and then, in setting the 
rates, to make adjustments to reflect 
costs or savings attributable to 
operation as a hospital-based facility or 
as an independent facility. Our audit of 
ESRD in-facility costs showed that costs 





being incurred by hospital-based 
facilities were generally higher than 
costs being incurred by independent 
facilities. Dividing all costs into three 
components—labor, overhead, and 
supplies—median costs per treatment 
for hospital-based facilities exceeded 
median costs for independent facilities 


As noted above, the first step in 
setting the rate is to identify the 
legitimate costs of economically and 
efficiently operated facilities. One 
possibility would be to identify 
particular facilities that we determined, 
upon inspection, to be economically and 
efficiently operated. This option is 
highly subjective and imposes great 
administrative burdens and therefore 
has not been used. Another possibility is 
to select a group of facilities based on 
their relative cost experiences. For 
example, we could take, as representing 
efficient and economic operation, the 
costs incurred by low-cost independent 
facilities. 

In order to reach a rate that is 
economic and equitable, as required by 
the statute, we propose to ascertain an 
efficient level of costs by considering 
the actual costs of all the facilities 
subject to our audits, both hospital- 
based and independent facilities. 
Beginning with that data base, we 
propose to consider the median costs of 
those combined facilities to 
approximate, as the first step in our 
analysis, the economic costs of 
providing dialysis services. 

‘» The next step in our analysis is to 
identify legitimate cost differences 
attributable to operation as hospital- 
based or independent facilities. As 
noted above, median hospital costs 
identified in our audit exceeded median 
independent costs in every category. 
Some of these excess costs have been 
implicitly re through inclusion 
of hospital-based facilities in our sample 
of audited facilities. The issue is 
whether we should more fully recognize 
any additional excess costs incurred by 
hospital-based facilities. 

There is no justification for hospital- 
based facilities as a class to pay more 
for supplies than independent facilities, 
since the supplies are identical. While 
the independent facilities may make 
greater use of volume purchasing, there 
is no reason to conclude that hospitals 
that fail to do so to a similar extent are 
operating efficiently. 


Some hospital units claim that one 
reason they have higher labor costs than 
independent facilities is that they treat 
more patients with multiple conditions 
or other complications (including the 
elderly and pediatric patients) that 
require more highly trained staff and 
more staff per patient. The data 
presently available to use through our 
medical information system do not 
support this claim. We have examined 
age, sex, race and utilization rate 
(discharges and days of care) 
differences between hospital-based and 
freestanding facilities. The differences 
were small and did not approach 
statistical significance. We conclude, 
therefore, that with respect to these 
measures of patient need, there is no 
great difference between hospital based 
and independent facilities. For the initial 
set of rates we propose to allow no 
specific differential for labor cost, and 
would require any hospital that can 
demonstrate a more complex case-mix 
requiring higher labor costs than are 
incurred by a typcial facility (for 
example, pediatric, nonstable patients, 
etc.) and seeks an exception to the rates 
to support both the basis for the 
exception and the precise amount of any 
related tabor differential. 

Additionally, some hospitals claim 
that the Medicare cost-finding and 
reporting procedures require the 
allocation of excess overhead cost to 
their outpatient renal dialysis units. We 
believe this claim to be valid, and 
propose to allow the hospitals the 
additional overhead. This differential is 
$2.10 per treatment between the median 
costs of hospitals alone and the median 
of the combined sample of hospitals and 
independent facilities. 

F. Composite Rates for Home and In- 
Facility Dialysis 

Section 2145 of Pub. L. 97-35 gives 
preference to a rate-setting method that 
combines two components—the cost of 
in-facility dialysis and the cost of home 
dialysis—to yield a composite rate that 
would be paid to a facility for all its 
dialysis treqtments, whether furnished 
in the facility or at home. The composite 
rate would promote home dialysis by 
reimbursing the less expensive home 
dialysis at the same rate as the more 
expensive in-facility dialysis. The 
resulting greater profit margin for home 
dialysis would create incentives for the 
facilities to furnish home dialysis and to 
encourage patients to switch from in- 
facility to home dialysis. At the same 
time, the composite rate would pay 
marginally less than the full cost for in- 
facility dialysis because of the home 
component in the formula. Of course, it 
is the composite nature of the rate, 
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rather than the precise dollar level of the 
rate, which creates the incentive for 
facilities to encourage the less costly 
treatment modes. 

In computing a composite rate, we 
would weight the per treatment costs of 
home and in-facility dialysis by some 
factor representing the proportion of 
patients dialyzing at each location. We 
have applied the percentage of home 
dialysis patients served by hospitals to 
calculate the hospital composite rate, 
and the percentage of home dialysis 
patients served by independent facilties 
to calculate the independent facility 
composite rate. 


G. Adjusting Rates for Geographic 
Wage Differences 


The Conference Committee Report on 
Pub. L. 97-35 (H.R. Rep. No. 97-208, 949) 
indicates that the rates should reflect 
local wage differences. Based on the 
data collection activities of the Bureau 
of Labor Statistics (BLS), we believe that 
we can adjust payments by an area 
wage index figure that expresses the 
relation of local wage levels to the 
national average. We originally 
developed these area wage indexes for 
use in determining cost limits for 
hospitals, in order to account for 
geographic differences in the levels of 
labor-related costs. 

We considered developing a wage 
index based on salary data 
Medicare ESRD cost questionnaires. 
These data are not highly reliable 
because they do not represent audited 
costs and they are not sufficiently 
accurate and detailed to develop an 
index. A wage index specifically related 
to ESRD facility experience may 
eventually become possible through our 
continued evalution of ESRD cost data 
or development of additional sources of 
wage and salary information. Until that 
time, these area wage indexes are based 
on most appropriate data available, 
which we believe are the BLS data used 
for the Medicare hospital cost limits. 

In an appendix to these proposed 
regulations, we explain how these area 
wage indexes are calculated, and reprint 
the indexes used to adjust our audit 
data and compute the impacts of our 
proposals. As explained there, the 
indexes for this proposed rule do not 
reflect the most recent available BLS 
data or changes in the Standard 
Metropolitan Statistical Areas (SMSAs) 
which have occurred as a result of the 
1980 census. When we publish final 
regulations, we will print area wage 
indexes based on the most recent 
available data. 

Under the proposed prospective 
reimbursement system, we will be using 
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the area wage indexes in two ways, 
each of which is related and 
‘complements the other. First, when we 
calculate the basic rate component 
representing labor costs, we divide the 
labor portion of costs for each sampled 
facility by the appropriate area wage 
index. This makes the costs more 
comparable between facilities, because 
differences due to local wage levels are 
minimized. Second, when we calcaluate 
a payment rate per treatment for a 
particular facility, we mu/tiply the basic 
rate component for labor costs by the 
appropriate area wage index. This 
reintroduces a consideration of local 
wage levels, ensuring that a facility in 
an area of high labor costs will not be 
paid an inappropriately uniform rate. 


H. Adjustments in Setting the Rate 


Once we determine the costs per 
treatment for dialysis conducted by 
efficiently and economically operated 
facilties, as approximated through the 
analysis discussed above, an adjustment 
may be appropriate. The analysis above 
has proceeded from the assumption that 
the median costs incurred by all the 
audited ESRD facilties is a good 
approximation of the legitimate costs of 
economic operation. There may be 
reason to use a percentage below or 
above the median however, to account, 
for example, for possible deficiencies in 
the audit data or to accommodate other 
pertinent considerations. 

We propose not to make any 
adjustment in the case of the 
independent facilities but rather to use 
the median cost levels as determined 
above. A payment level less than the 
median might be justified because the 
median selected, which includes both 
hospital-based and independent 
facilities, is significantly higher than the 
median for independent facilities alone. 
(The median cost for all facilities 
combined was about $126, compared to 
$108 for the independents alone.) 
Nevertheless, for the initial rates, we 
believe that it is appropriate to base the 
rate on median costs to account for any 
deficiencies in the data used. 

We propose to set the rate for 
hospital-based facilities at 105 percent 
of the median costs. This adjustment to 
the initial rates is intended to 
accommodate the possibility that the 
methodology used has failed to 
recognize fully the legitimate costs of 
hospitals, either because of 
shortcomings in, or the age of, the data 
and the fact that the compositing 
structure forces the hospital rates below 
the median costs of all facilities. It is 
appropriate to use an adjustment for 
hospital-based facilties and not for 
independent facilities because hospital 


costs revealed by our audits tended to 
be relatively high, whereas median costs 
of the independent facilities were well 
below the payment rate proposed to be 
established. Therefore, any deficiencies 
in the data would impact the hospital- 
based facilities more than the 
independent facilities. In addition, the 
use of composite rates has a greater 
immediate effect on the hospital-based 
facilities, because the percentage of 
home dialysis patients is greater for 
hospitals than for independents. (This 
adjustment is in addition to recognition 
of $2.10 per treatment for legitimate 
excess overhead cost, as discussed 
above.} 

We considered whether an 
adjustment should be made specifically 
to account for any inflation in costs that 
may have occurred since our audits 
were conducted of reports for fiscal 
years ending in 1977, 1978 and 1979. We 
concluded that no specific adjustment is 
appropriate. In general, the evidence 
indicates that the provision of dialysis 
services has been characterized by 
increased efficiencies. The payment 
screen has been $138 since 1974. Despite 
the general inflation since then, a large 
number of dialysis facilities have been 
opened during the period. There were 
606 facilities when the program began 
(July 1, 1973), as compared to 1120 
facilities as of October 1, 1981. This 
industry growth has continued since 
these audits (909 facilities in 1978 vs. 
1120 at present), from which we can 
infer that efficiently operated facilities 
are not incurring suddenly rising costs. 
Moreover, the new prospective rate 
structure offers substantial opportunity 
for additional profit, through transfer of 
patients to less costly home dialysis and 
through implementation of cost saving 
efficiencies that, for the first time for 
hospital-based facilities, will not result 
in reduction of revenue. The prospective 
system is intended to emphasize future 
incentives rather than past or present 
costs. Accordingly, the proposed 
methodology does not include a specific 
inflation factor. The use of 105 percent 
of the median to set the payment rate for 
hospitals and the use of the median of 
all facilities (including the higher cost 
hospitals) to set the payment rate for the 
independent facilities represents our 
best judgement as to the need for 
adjustments to Medicare costs, taking 
into account all the variables discussed 
above. 


I. Summary of Proposed Methodology 
and Rates 

Applying the principles described 
above to the data from our facility 
audits and home dialysis cost studies, 
we derived the basic components from 


which national payment rates would be 


derived. 


We have computed the following 
prospective base rate components, 
based on the above data components. 
We propose to use these rate 
components to compute the composite 
reimbursement rates per treatment for 
in-facility and home dialysis. The basic 
prospective rate for each facility would 
apply directly to all hemodialysis 
treatments. We discuss below how 
these rates would also be applied to 
peritoneal dialysis treatments. 


Since the actual payment for each 
facility will be calculated by adjusting 
the labor component by an area wage 
index, the actual average payment will 
be about $5 higher than the base rate, 
because most ESRD facilities are 
located in areas that have a wage index 
value greater than 1. The area wage 
index also introduces a substantial 
variation among the actual rates paid, as 
explained below. 


Deriving the Independent Facility Rate 


1. We compute the nonlabor 
composite cost component by 
multiplying the median of the nonlabor 
cost per treatment for all facilities by the 
national percentage of independent 
facility patients dialyzing on an 
outpatient basis in the facility, and 
adding the result to the product of the 
median nonlabor cost of home dialysis 
and the national percentage of 
independent facility patients dialyzing 
at home. 

($71.47 x .895) + ($85.09 x .105) = $72.90 





2. We compute the labor composite 
cost component by multiplying the 
median of the labor costs for all 
facilities by the national percentage of 
independent facility patients dialyzing 
on an outpatient basis, and adding the 
result to the product of the median 
adjusted labor cost of home dialysis and 
the national percentage of independent 
facility patients dialyzing at home. 


($54.06 x .895) + ($11.70 x .105) = $49.61 


3. Using these components, the 
payment rate for an individual 
independent facility would be 
calculated by multiplying the labor 
composite cost component by the 
appropriate area wage index and adding 
the result to the nonlabor composite cost 
component. The average payment per 
treatment would be around $128, ranging 
from a low of around $109 to a high 
around $143. 


Deriving the Hospital-Based Facility 
Rate 


1. We compute the nonlabor 
composite cost component in several 
steps. First, we add the hospital 
overhead cost differential to the median 
nonlabor cost per treatment for all 
facilities. We then multiply this by 1.05 
(105 percent) and by the national 
percentage of hospital-based facility 
patients who dialyze in the facility. We 
add the result to the product of the 
median nonlabor cost per treatment of 
home dialysis multiplied by 1.05 and by 
the national percentage of hospital- 
based facility patients who dialyze at 
home. 

((71.47 +2.10) x 1.05 .765) + 
($85.09 x 1.05 x .235)=$80.09 

2. We compute the labor composite 
cost component by multiplying the 
median of the labor cost per treatment 
for all facilities by 1.05 and by the 
national percentage of hospital-based 
facility patients who dialyze in the 
facility, and adding the result to the 
product of the median labor cost per 
treatment of home dialysis multiplied by 
1.05 and by the national percentage of 
hospital-based facility patients who 
dialyze at home. 

(54.06 x 1.05 x .765) +-(11.70 
1.05 X .235) = $46.31 


3. Using these components, the 
payment rate for an individual hospital- 
based facility would be calculated by 
multiplying the labor composite cost 
component by the appropriate area 
wage index and adding the result to the 
nonlabor composite cost component. 
The average payment per treatment 
would be around $132, ranging from a 
eas of around $114 to a high around 

46. 


IV. Rate-Setting for Physician Monthly 
Capitation Payments 


A. Background 


As explained in section I.C.3., there 
are now two methods of reimbursement 
for physicians: one known as the initial 
method, and the other known as the 
alternative reimbursement method 
(ARM). 

The initial method reimburses for 
routine physician patient care services 
furnished during an in-facility dialysis 
episode through the facility dialysis 
reimbursement rate. For home dailysis, 
initial method physicians must bill fee- 
for-service and can only be paid for the 
actual “hands-on” services they furnish. 
Physicians do not see home patients 
often, so there is less economic 
incentive to have a patient dialyze at 
home than in a facility. 

Under the ARM, payment for 
physicians’ direct patient care is made 
to or on behalf of the beneficiary 
directly—not through the facility. The 
ARM payment is a fixed comprehensive 
amount each month for almost all of the 
physician's renal-related patient care 
services. Under the ARM, the program 
has more control over physician 
reimbursement because only a single 
comprehensive payment is paid each 
month. There is a separate lower ARM 
payment if the patient is dialyzing at 
home, reflecting the lesser physician 
involvement for home dialysis patients. 
As of the end of 1980, three-fourth of all 
dialysis treatments were furnished by 
physicians reimbursed under the ARM. 

The 1981 Omnibus Budget 
Reconciliation Act retained the explicit 
statutory authority in section 1881(b)(3) 
of the Act to reimburse physician 
services under alternative methods. It 
also required the Secretary to encourage 
the efficient delivery of dialysis services 
and home dialysis through physician 
reimbursement just as is required 
through facility reimbursement. Since, 
under the initial method, physicians do 
not see home patients often there is less 
economic incentive for them to refer 
their patients for home dialysis. The 
initial method is therefore not well 
suited for promoting home dialysis and 
we are accordingly proposing to 
discontinue this option in order to fulfill 
the objectives of the 1981 amendments. 

We propose to pay for all physician 
reimbursement for direct patient care 
services related to routine maintenance 
dialysis treatments on the basis of 
monthly capitation payments, similar to 
the current ARM. This will also impose 
less administrative burden (simpler 
paperwork and fewer bills) and better 
program management. However, we 
believe that we must modify the rate- 
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setting basis in order to equalize 
payments for services related to home 
and in-facility dialysis, and to reflect 
current practice more accurately. 


B. Current Rate-Setting Under the 
Alternative Reimbursement Method 


Fees for services under Medicare Part 
B for a physician’s service are based on 
reasonable charges, whch may not 
exceed the lowest of (1) the physician’s 
actual charge for the service, (2) his or 
her customary charge for that service, or 
(3) the prevailing charges of physicians 
for similar services in the locality. The 
prevailing charge for a service, before 
adjustment for an economic index, is 
calculated at the 75th percentile of 
physicians customary charges. Section 
1842(b)(3) of the Social Security Act and 
HCFA regulations at 42 CFR 405.504 
further require that the prevailing charge 
for a service in a locality not exceed the 
level in effect for that service in the 
locality on June 30, 1973, except to the 
extent justified on the basis of 
appropriate indicators of economic 
change. The economic index adjustment 
is published in the Federal Register each 
year (most recently on June 30, 1981, at 
46 FR 33651). 

The National Medicare Directory of 
Prevailing Charges lists local charges 
(for about 260 geographical areas) for 
the most frequently performed medical 
procedures. These are assigned 
procedure codes based on the California 
Relative Value Studies (CRVS), which 
refer to exemplary descriptions of 
typical services. (This public document, 
available without charge to any 
beneificary.or organization expressing a 
need for the information, is currently 
being reprinted and will be distributed 
later this Spring.) 

We currently set the ARM monthly 
allowance based on prevailing charges 
for a medical specialist's brief follow-up 
office visit to an established patient 
(CRVS Code 90040). For a particular 
locality, we would multiply the 
prevailing charge for this service by 20 
for in-facility dialysis, and by 14 for 
home dialysis. (We also set a maximum 
monthly allowance of $260 and $182 
respectively.) The home to in-facility 
payment differential is based on expert 
medical advice that a physician can 
handle more patients at home, on the 
average, than in a facility, in a 10:7 ratio. 
Under our regulations at 42 CFR 
405.542(b), these monthly payments are 
not automatically updated by the 
economic index used to adjust 
prevailing charges for fee-for-service 
physician payments under Part B. 
Instead, we monitor the program and 
update the payments as necessary in 
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light of ESRD program objectives and 
experience.to reflect changes in their 
charging practices and modes of 
furnishing services, and to assure 
fairness. 

Currently, these payments range from 
$180 to $260 for in-facility dialysis and 
from $126 to $182 for home dialysis. 


C. Proposed Rate-Setting Methodology 
for Physician Capitation Payments 


We propose to establish equal 
monthly capitation payment for both 
home and in-facility dialysis, using a 
composite weighting formula to account 
for the proportion of patients currently 
dialyzing at home. We propose also to 
revise the basis for relating the 
capitation payment to prevailing charges 
for certain medical procedures using the 
most recent available prevailing 
charges. 

Typically. dialysis patients dialyze 
between 2 and 3 times per week. Some 
patients dialyze routinely at a frequency 
of twice per week, while some patients 
occasionally miss a dialysis session. At 
the same time, the physician monthly 
payment represents payment for some 
services that may be furnished at a time 
other than during a dialysis. As a 
balance between these two 
considerations we propose to base the 
monthly payment on 149 dialysis 
sessions per patient per year, or 12.4 
dialysis sessions per patient per month. 

We propose to use this figure of 12.4 
sessions as a base multiplier. This 
multiplier would be applied to the local 
prevailing charge for a medical 
specialist's brief follow-up office visit 
for an established patient (CRVS Code 
90040). (Note that we are assuming that 
a physician will see the patient during 
every dialysis session, and that every 
patient dialyzes 149 times per year.) We 
would then add to the resulting figure an 
amount representing a routine monthly 
examination, based on the prevailing 
charge for an intermediate follow-up 
office visit (CRVS Code 90060). 

» We would weight this sum for the 
national averages of patients dialyzing 
in-facility [83 percent) and at home (17 
percent). We would weight for the in- 
facility proportion by multiplying the 
sum based on the medical procedure 
model by .83, and would weight for the 
home proportion by multiplying the base 
sum by .17. We then multiplied that 
result by .7, which represents the 10:7 
facility/home physician treatment 
capability ratio used under the current 
ARM 


‘We expect this to yield an average 
monthly capitation payment of $164.08. 
We computed this by using the median 
prevailing charges for CRVS Codes 


90040 ($13.96) and 90060 ($20.87) in place 
of local charges, as follows: 


{$13.96 x 12.4) + $20.87 =$193.97 (base sum) 

$193.97 x .83=$161.00 (portion weighted for 
in-facility treatments) 

($193.97 X .17) x .7 = $23.08 (portion weighted 
for home treatments) 

$161.00 + $23.08=$184.08 


Once a physician's rate is set by this 
methodology, it will be held constant 
and will not be automatically updated 
by the carrier's prevailing charge data. 
The rate would only change when, after 
review of the rates, we determine that 
the data justifies an update. We will 
regularly review physiciar. 
reimbursement at the same times that 
we review the jevel of the prospective 
payment rates for facility dialysis 
services. 


V. Additional Issues 


A. Prospective Rates for Self-Care 
Dialysis Training 

Self-care dialysis training services are 
services that train ESRD patients to 
perform dialysis in the facility or in the 
home with little or no professional 
assistance, and train other individuals 
to assist patients in performing dialysis. 
Under Medicare, self-care dialysis 
training sessions have always been 
reimbursed based on a screen that is $20 
more than the screen amount applicable 
to outpatient maintenance dialysis, 
except when an exception has been 
approved. In the absence of reliable cost 
data to the contrary, we propose to 
reimburse self-dialysis and home 
dialysis training sessions by an amount 
$20 more than the prospective rate for 
outpatient maintenance dialysis 
sessions. Facilities that have justifiable 
costs greater than this will continue to 
be able to apply for an exception. We 
will review whether this figure should 
be adjusted and welcome additional 
data on this point. 
B. Prospective Reimbursement Rates for 
Peritoneal Dialysis and New Dialysis 
Techniques 


Under Medicare, peritoneal dialysis 
has always been subject to the same 
reimbursement rules as hemodialysis 
sessions in the facility. As a result of 
medical consultations, we established 
an equivalence between peritoneal 


week. The dialysate, tubing, machines 
and level of skilled labor required for 
hemodialysis and peritoneal dialysis are 


similar, and, in the absence of cost data 
to the contrary, we set the 
reimbursement for intermittent 
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peritoneal dialysis sessions at the same 
level as for hemodialysis. 

Later case experience showed that 
sometimes peritoneal dialysis was 
furnished in a single extended session of 
30 hours or more in a week, in place of 
three separate sessions. Because the 
labor, overhead and supplies were more 
related to the total time in dialysis than 
the number of separate sessions, we 
reimbursed the extended session the 
same as three normal dialysis sessions 
in a week. F case experience 
indicated the need for another 
intermediate reimbursement level to 
correspond to changing medical 
patterns. As a result, we provided that 
peritoneal dialysis session of 20 hours 
duration furnishing twice per week be 
reimbursed at a rate equivalent to one 
and one-half times the payment for.a 
hemodialysis session. We invite 
comments on the use of these 
equivalencies and suggestions on other 
means of determining reimbursement for 
peritoneal dialysis that would more 
accurately reflect the costs of services. 

We must also set equivalencies for 
applying the propective payment rates 
to continuous ambulatory peritoneal 
dialysis (CAPD) and other new 
techniques of dialysis. As discussed in 
Section III. D., we included the costs of 
these treatment modes in our calculatior 
of the weighted costs per treatment of 
home dialysis. CAPD is furnished on a 
continous basis, not in discrete sessions 
and therefore we cannot pay on a per 
session basis. We propose to pay for 
CAPD on a weekly basis setting the 
weekly payment rate for CAPD at three 
times the per treatment incentive 
payment rate (corresponding to the 
usual hemodialysis schedule of three 
sessions per week) for the ESRD facility 
through which monitoring and support 
services are furnished. We proposed to 
pay for confinuous cycling peritoneal 
dialysis (CCPD) and other techniques or 
the same basis. 


Additional Incentives for Expanded Use 
of Continuous Ambulatory Peritoneal 
Dialysis and Other Forms of Home 
Dialysis 

The development of continuous 
ambulatory peritoneal dialysis, “CAPD, 
in 1979 has helped reverse the decline ir: 
the use of home dialysis. When the 
ESRD program began in 1973, about one 
third of all dialysis patients were 
treatment at home. Patients treated at 
home declined to all time low of 12 


treated at home have increased to 17 
percent of the total. Since home dialysis 
is a less expensive alternative to 
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dialysis conducted in facilities, its 
growth will help control the escalating 
cost of the ESRD program. 

CAPD is the preferred treatment for 
may patients because it causes 
relatively little disruption in the 
patient's life. The treatment does not tie 
patients to machines, so they are free for 
work and other activities. Also, many 
patients feel better because of the 
continuous, rather than intermittent, 
treatment. Since this form of treatment 
does not require extensive changes in 
the patient's home ofthe use of 
assistants, it is suitable for many 
patients who would not elect other 
forms of home dialysis. 

Because of the potential benefits to 
many patients and to the Medicare 
program, we would like to provide 
facilities and physicians with incentives 
to serve patients who are appropriate 
candidates for CAPD. The composite 
rate that we are proposing for paying 
facilties and physicians would provide 
more incentive for CAPD and other 
forms of home dialysis than the current 
system. We welcome comments on other 
changes that would encourage expanded 
use of CAPD and other forms of home 
dialysis. 


C. Bad Debts 


Under retrospective cost 
reimbursement, we currently allow 
providers, including hospitals with 
dialysis facilities, to make a specific 
write-off of Medicare bad debts, for 
which we make a special payment at the 
end of the provider's accounting period. 
Medicare bad debts, which are defined 
and governed by regulations at 42 CFR 
405.420, are those deductible and 
coinsurance amounts for which 
beneficiaries are liable and which, when 
uncollectable, result in providers being 
reimbursed less than costs. Since, under 
Part A of the Medicare program, costs of 
covered services furnished beneficiaries 
are not to be borne by individuals not 
covered by Medicare, the program will 
pay that part of uncollectable deductible 
and coinsurance amounts that brings the 
total of a provider's reimbursement up 
to the costs of these services. 
Conversely, since the statute requires 
that the program pay only for the costs 
of services related to care of 
beneficiaries, reimbursement for bad 
debts is limited in that we will not pay 
any amounts that would result in total 
reimbursement exceeding a provider's 
Medicare reasonable costs. In addition, 
to claim Medicare bad debts as 
allowable costs, a provider must have 
attempted to collect the amounts in 
accordance with program requirements. 

Currently, independent facilities are 
expected to absorb bad debts within the 


devel of their charges. However, under 
‘the proposed prospective reimbursement 
system it will be necessary to treat bad 
debts the same for both hospital-based 
and independent facilities. We 
considered, and discussed in the 1980 
NPRM, the possibility of including an 
amount for bad debts in the rate, but 
have decided against it. Instead, we 
plan to pay all dialysis facilities 100 
percent of allowable Medicare bad 
debts, up to their reasonable costs, in a 
separate payment at the end of each 
facility's cost accounting period. 


D. Patient Billing 


In many cases, home dialysis 
equipment may be rented or may be 
purchased under a lease-purchase 
arrangement. (Where a facility or State 
program has an agreement with HHS to 
be reimbursed 100 percent of its costs 
for home dialysis equipment and related 
maintenance, the equipment must be 
purchased; it may not be rented.) 

Most home dialysis patients bill 
Medicare directly for their supplies or 
equipment. About 10 percent of home 
patients receive equipment and related 
services under a 100 percent 
reimbursement agreement. These direct 
billing practices would continue to be 
permitted under the proposed 
regulations, although they detract from 
fulfilling the statutory objectives of 
encouraging home dialysis. The 
theoretical incentive which the 
composite rate gives facilities to move 
patients from in-facility dialysis to home 
dialysis works only if the facility retains 
responsibility for the home patient's 
dialysis. 

The composite rate would be more 
effective if all billing for all of the 
components of the home dialysis service 
were to flow through the facility. 
Moreover, all reimbursement would go 
through a common point and would be 
more easily monitored and controlled. In 
addition, the facility could take 
advantage of bulk purchase discounts 
not available to individual patients. 
While the Ways and Means Committee 
Report accompanying the 1981 statutory 
changes indicates that the facility 
should be responsible for all items and 
services, (H.R. Rep. No. 97-143, Part 1, 
72-76) section 1881(b)(1) of the Social 
Security Act (which was not amended 
by the Pub. L. 97-35) still permits home 
dialysis patients to bill for supplies and 
equipment. Accordingly, the proposed 
regulations would not limit a patient's 
right to bill directly. 


E. Home Dialysis Aides 


Home hemodialysis and intermittent 
peritoneal dialysis (IPD) patients require 
the assistance of an aide to dialyze at 


Federal Register / Vol. 47, No. 30 / Friday, February 12, 1982 / Proposed Rules 


home. CAPD (continuous ambulatory 
peritoneal dialysis) patients do not. 
Presently many home patients are 
hemodialysis patients..Most of these are 
assisted by family members who are not 
paid. Sometimes a home patient has no 
family and must have a paid aide. Paid 
aides are expensive although “facilities 
would not be precluded from providing 
paid assistants to patients who require 
such services, under the composite 
single rate approach, a separate 
allowance for such costs in the home 
component of the composite rate would 
not be authorized.” (H.R. Rep. No. 97- 
143, page 76). 

Paid aides are covered by the program 
under the optional target rate provision, 
but this reimbursement rate is subject to 
a maximum payment of 75 percent of the 


* national average payment for in-facility 


dialysis. Therefore, in order to preserve 
the savings for home dialysis compared 
to in-facility dialysis, we are proposing 
that the cost of paid home aides should 
not be included in setting any home 
dialysis payment rates. 

We expect that if the composite rate is 
set appropriately, there will be a 
sufficient profit margin for facilities to 
furnish paid aides where they are 
warranted. 


F. Effective Date 


We propose to pay all facilities under 
this prospective reimbursement system 
for ESRD services, furnished on or after 
the effective date of the final regulation, 
independent of when their accounting 
periods begin. Further, we intend to 
make the final regulations effective on 
the date of publication, in recognition of 
the statutory effective date of October 1, 
1981. 


VL. Miscellaneous 
A. Clearance of Reporting Requirements 


Section 405.441 of these regulations 
contains reporting and recordkeeping 
requirements subject to the Paperwork 
Reduction Act (Pub. L. 96-51) that have 
not been approved by the Office of 
Management and Budget (OMB). 
Although we believe that this section 
merely clarifies requirements that are 
already in effect, § 405.441 would not be 
effective until OMB approval is 
obtained, even if final regulations were 
published. Until that time, we will 
continue to require records and reports 
under the authority of existing 
regulations. When OMB approves these 
requirements, we will publish a notice in 
the Federal Register indicating their 
effective date, 
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B. Other Changes 


The following proposed regulations 
text includes sections not discussed in 
this preamble. We are only proposing to 
make conforming revisions to these 
sections, not substantive changes. 

In addition to the changes proposed 
here, we are considering making a 
general reorganization of most 
regulations related to ESRD in the final 
rule. For example, we may remove all 
ESRD rules from Subparts D and E, and 
place them instead in Subpart U, which 
currently includes regulations on ESRD 
networks and certification standards. If 

we did this, we might also subdivide 
- Subpart U with center headings such as 
those we have used in 42 CFR Part 405, 
Subpart T. We believe this 
centralization of ESRD regulations 
would be helpful to those who must use 
them, and would appreciate comments 
on how best to do this, and on which 
regulations should be so centralized. 


C. Response to Comments 


Because of the large numbers of 
comments we receive, we cannot 
acknowledge or respond to them 
individually. However, in preparing the 
final rule, we will consider all comments 
and will respond to them in the 
preamble to that rule. 


List of Subjects in 42 CFR Part 405' 


Administrative practice and procedure 
Certification of compliance 
Clinics 
Contracts (Agreements) 
End-Stage Renal Disease (ESRD) 
Health care 
Health facilities 
Health maintenance organizations 
(HMO) 
Health professions 
Health suppliers 
Home health agencies 
Hospitals 
Inpatients 
Kidney diseases 
Laboratories 
Medicare 
Nursing homes 
Onsite surveys 
Outpatient providers 
Reporting requirements 
Rural areas 
X-rays 
42 CFR Chapter IV is amended as set 
forth below: 


‘Health Care Financing Administration is 
providing this list in compliance with 1 CFR 18.20. 
That regulation requires agencies to include a list of 
index terms for each CFR part affected in Rules and 
Proposed Rules documents published in the Federal 
Register beginning April 1, 1982. 


PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 


42 CFR Part 405 is amended as set 
forth below: 

1. The table of contents for Part 405 is 
amended by revising the title of Subpart 
D; revising §§ 405.438, 405.440, 405.541, 
405.690 and 405.691; and adding new 
§§ 405.439-and 405.441; to read as 
follows: 


405.438 Reasonable costs of home dialysis 
equipment furnished between October 1, 
1978, and [the effective date of these 
regulations]. 

405.439 Payments for covered outpatient 
maintenance dialysis treatments and 
self-care dialysis training. 

405.440 Target rate reimbusement for home 
dialysis services furnished between April 
1, 1979 and [the effective date of these 
regulations]. 

405.441 Recordkeeping and cost reporting 
requirements for dialysis and self-care 
dialysis training. 

* * 7 * * 

405.541 Criteria for determination of 
reasonable charges for items and 
services furnished by nonprovider renal 
dialysis facilities before [the effective 
date of these regulations]. 


* * * * * 


Subpart F—Notice, Election and 

Agreements 

* * * * * 

405.690 Agreements with renal dialysis 
facilities for reimbursement without 
regard to deductibles and coinsurance of 
home dialysis equipment furnished 
before [the effective date of these 
regulations]. 

405.691 Agreements with approved 
providers or renal dialysis facilities for 
reimbursement on a target rate basis for 
home dialysis supplies, equipment, and 
support services furnished before [the 
effective date of these regulations]. 


2. The authority citation for Subpart D 
is revised to read as follows: 

Authority: Secs. 1102, 1814(b), 1833(a), 
1861(v), 1871 and 1881 of the Social Security 
Act; 42 U.S.C. 1392, 1395f, 1395, 1395x(v), 
1395hh and 1395rr. 

3. The authority citation for Subpart E 
is revised to read as follows: 

Authority: Secs. 1102, 1814(b), 1833(a), 
1842(b), 1871 and 1881 of the Social Security 
Act; 42 U.S.C. 1392, 1395f, 1395, 1395u(b), 
1395hh and 1395rr. 

4. Section 405.231 is amended by 
reprinting paragraphs (p)(1) through 
(p)(3) and removing paragraph (p)(4), to 


read as follows: The introductory text is 
shown for the convenience of the reader. 


§ 405.231 Medical and other health 
services; included items and services. 

- Subject to the conditions, limitations, 
and exclusions set forth in § 405.232, the 
term “medical and other health 
services” means the following items or 


services: 
* * * * 


(p) Effective October 1, 1978, home 
dialysis services, supplies, and 
equipment, as follows: 

(1) Dialysis equipment, purchase or 
rental, installation, and maintenance of 
all equipment necessary for home 
dialysis, and the reconditioning of this 
equipment. Dialysis equipment includes 
(but is not limited to) artificial kidney 
and automated peritoneal dialysis 
machines, and support equipment such 
as blood pumps, bubble detectors, and 
other alarm systems. 

(2) Items and supplies required for 
dialysis, including (but not limited to) 
dialyzers, syringes and needles, forceps, 
scissors, scales, sphygmomanometer 
with cuff and stethoscope, alcohol 
wipes, sterile drapes, and rubber gloves. 

(3) Home dialysis support services 
furnished by an ESRD facility, including 
periodic monitoring of the patient's 
home adaptation (in accordance with a 
plan as required by § 405.250(c)), 
emergency visits by qualified provider 
or facility personnel, routine dialysis 
monitoring tests specified in 
§ 405.2163(b), routine diagnostic tests, 
routine diagnostic laboratory tests, 
personnel costs associated with the 
installation and maintenance of dialysis 
equipment, testing and appropriate 
treatment of water, and ordering of 
supplies on an ongoing basis. 

5. In § 405.240, the undesignated 
introductory paragraph is reprinted, and 
paragraphs (g) and (h) are revised, as 
follows: 


§ 405.240 Payment of supplementary 
medical insurance benefits; amounts 
payable. 


In the case of an individual who 
incurs expenses during his coverage 
period under the supplementary medical 
insurance plan, payment with respect to 
the total amount of such expenses 
incurred during a calendar year shall, 
subject to the provisions of §§ 405.243- 
405.246, be made as follows: 


* * * * * 


(g) One hundred percent of the 
reasonable cost for purchase, 
installation, maintenance, and 
reconditioning for subsequent ue of 
home dialysis equipment furnished 
before [the effective date of these 
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regulations} by ESRD facilities that have 
an agreement with HCFA under 
§ 405.690; and 

(h) Eighty percent of the per treatment 
prospective reimbursement rate 
established under § 405.439 for 
outpatient maintenance dialysis and 
self-dialysis training furnished by renal 
dialysis facilities certified in accordance 
with Subpart U of this part. 

6. Section 405.250 is amended by 
revising the undesignated. introductory 
matter and paragraph (c), to read as 
follows: 


§ 405.250 Procedures for payment; 
medical and other health services 

by participating provider or ESRD facility; 
home health services. 


Payment for medical and other health 
services (see §§ 405.230{a)(3), 405.231, 
and 405232), and for home health 
services (see §§ 405.230(a)(4), 405.233 
through 405.236), furnished by a 
participating provider of services, er 
renal dialysis facility is made to such 
provider or facility only if: 


(c) In the case of home dialysis 
support services (see § ae 
furnished in 


periodically revi 

includes the patient's physician end 

other professionals familiar with the 

patient's condition. (see § 405.2137(b)(2)). 
7. The title ef Subpart Dis: revised to 

read as follows: 


of 


8. Section 405.402 is amended by 
revising paragraph (g) to read as 
follows: 


§ 405.402 Cost reimbursement; general. 
(g) The Health Care Financing 
Administration is: authorized: to issue 
temporary instructions modifying the 
provisions of this subpart to the extent it 
finds apprepriate for cost reporting 
periods ending after June 30; 1973, in 
order to implement sections 201: 
(Coverage for Disability Beneficiaries 
Under Medicare) and: 299h (Chronic 
Renal Disease Considered: to Constitute 
Disability) of Pub. L. 92-603. In so doing, 
rules may be developed for establishing 
limits on costs and:services above 
which reimbursement shall be made 
only upon appropriate justification. 
Rules implementing these. provisions of 
Pub. L. 92-603 apply for renal dialysis 
items and services furnished before [t [the 
effective. date of these. regulations]. 


Items and services furnished after that 
date are reimbursed and reported. under 
§§ 405.439 and 405.441 respectively. For 
special rules concerning health 
maintenance organizations (HMO’'s) and 


- providers of services and other health 


care facilities that are owned or 
operated by an-HMO; or related to an 
HMO by common ownership or control, 
see §§ 405,2042(b}(14) and: 405.2050(c). 

9. Section 405.438 is amended by 
revising the title and paragraphs (a) and 
{c)(5) to read as follows: 


§ 405.438 Reasonable costs of home 
dialysis furnished beween 
October 1, 1978, and [the effective date of 
these regulations]. 

(a) Principle. Effective for equipment 
furnished between October 1, 1978 and 
[the effective date of these regulations], 
approved providers of services and 
renal dialysis facilities that have an 
agreement with HCFA under § 405.690 
of this part will be reimbursed under 
Part B of Medicare. for the full 
reasonable cost (without regard to the 
deductible and co-insurance} of the 
purchase, installation, maintenance, and 
reconditioning for subsequent use of 
artificial kidney and: automated 
peritoneal dialysis machines, ineluding 
supportive equipment (see § 405.231(p)), 
which ate used exclusively by 
beneficiaries dialyzing at home. (See 
§ 405.439 for rules applicable for this 
period.) 

(c) Computation of allowable cost. 

(5) No allowance for depreciation may 
be taken on equipment purchased under 
this section (see § 405.415 for rules 


specifying allowable depreciation costs). 


* * * * 


10a. A new: § 405.439 is added to read 
as follows: 


§ 405.439 Payments for covered 
outpatient maintenance dialysis treatments 
and self-care dialysis training. 

(a) Basis:and purpose. This section 
implements: sections. 1881(b)(2), and 
(b)(7) of the Social Security Act by: 

(1) Setting forth the principles and 
authorities under which HCFA is 
authorized to-establish a prospective 
reimbursement system for outpatient 


end-stage renal disease (ESRD) services,. 


including all modes of in-facility and 
home dialysis, furnished in or under the 
supervision of a renal dialysis. facility 
certified: under Subpart U of this part 
(referred'to.as “facility” in: this section); 

(2) Providing for procedures and’ 
criteria under which a facility may 
receive am exception to the prospective 
payment ratesestablished under this: 
section; and 
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(3) Establishing procedures and 
criteria for a facility to appeal its 
reimbursement under the prospective 
reimbursement system. 

(b) Principles of prospective 
reimbursement: (1) Under prospective 
reimbursement, payments for outpatient 
maintenance dialysis and self-care 
dialysis training treatments are based 
on rates set prospectively by HCFA. 

(2) All certified ESRD facilities must 
accept the prospective payment rates 
established by HCFA as payment in full 
for covered outpatient maintenance 
dialysis and self-care dialysis training 
services. 

(3) HCFA will publish the 
methodology, used to establish rates and 
certain changes in payment rates in the 
Federal Register, as. provided in 
paragraph (i)(3) and (4) of this section. 

(c) Prospective. rates for provider- 
based and independent renal dialysis 
facilities. (1} In accordance with section 
1881(b)(7) of the Act, HCFA will 
establish prospective rates: by a 
methodology that: 

(i) Differentiates between provider- 
based facilities and independent renal 
dialysis facilities;, 

(ii) Effectively encourages efficient 
delivery of dialysis. services;, and 

(iii) Provides incentives for increasing. 
the use of home dialysis. 

(2) For purposes of rate-setting and 
reimbursement under this: section, 
HCFA will consider any facility that 
does not meet all of the criteria of a 
provider-based facility to be an 
independent facility. A determination 
under this paragraph will be considered 
an initial determination under 
§ 405.1502. 

(3) For purposes of rate-setting and 
reimbursement under this section, 
HCFA will determine that a facility is 
provider-based if— 

(i) The facility-and provider are 
subject to the bylaws and operating 
decisions of a common governing board. 
All authority in management flows:from 
this governing board, which has final 
administrative responsibility, approves 
all personnel actions, appoints. medical 
staff, and carries out similar 
management functions. 

(ii) The facility's. director or 
administrator is under the supervision. of 
the provider's chief executive officer 
and reports through-him or her to.the 
governing board. 

(iii) The facility personnel policies and 
practices conform to those of the. 
provider. 

(iv) The administrative functions of 
the facility (that is, records, billing, 
laundry, housekeeping,.and purchasing) 
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are integrated with those of the 
provider. 

(v) The facility and provider are 
financially integrated, as evidenced by 
the cost report, which must reflect 
allocation of overhead to the facility 
through the required step-down 
methodology. 

(4) In determining whether a facility is 
provider-based, HCFA will not consider: 

(i) An agreement between a facility 
and a provider concerning patient 
referral; 

(ii) A shared service arrangement 
between a facility and a provider; or 

(iii) The physical location of a facility 
on the premises of a provider. 

(d) Amount of payments. (1) If the 
beneficiary has incurred the full 
deductible applicable under Part B of 
Medicare before the treatment, the 
intermediary will pay the facility 80 
percent of its prospective payment rate. 

(2) If the beneficiary has not incurred 
the full deductible applicable under Part 
B of Medicare before the treatment, the 
intermediary will subtract the amount 
applicable to the deductible from the 
facility's prospective rate, and will pay 
the facility 80 percent of the remainder, 
if any. 

(e) Bad debts. (1) HCFA will 
reimburse each facility its allowable 
Medicare bad debts, up to the facility's 
costs as determined under Medicare 
principles, in a single lump sum at the 
end of the facility's cost reporting 
period. 

(2) A facility must attempt to collect 
deductible and coinsurance amounts 
owed by beneficiaries before requesting 
reimbursement from HCFA for 
uncollectible amounts. Regulations at 
§ 405.420 specify the efforts facilities 
must make. 

(3) A facility must request 
reimbursement for uncollectible 
deductible and coinsurance amounts 
owed by beneficiaries by submitting an 
itemized list of all specific non- 
collections related to covered services. 

(f) Procedures for requesting 
exceptions to payment rates. (1) All 
payments for outpatient maintenance 
dialysis and self-care training 
treatments furnished at or through 
facilities will be made on the basis of. 
prospective payment rates, without 
exemption. 

(2) If a facility has an allowable cost 
per treatment higher than its prospective 
rate set under this section, the facility 
may request HCFA to approve an 
exception to that rate and set a higher 
prospective payment rate. 

(3) This higher payment rate will be 
subject to the rules governing the 
amount of payment in paragraph (d) of 
this section. 


(4) A facility must request an 
exception to its payment rate within 180 
days after: 

(i) It is notified of its prospective 
payment rate; or 

(ii) An extraordinary event with 
substantial cost effects, as described in 
paragraph (g)(4) of this section. 

(5) The facility is responsible for 
demonstrating to HCFA's satisfaction 
that the oe nomen of this section, 
including the criteria in paragraph (g) of 
this section, are met in full. That is, the 
burden of proof is on the facility to show 
that the criteria are met, and that the 
excessive costs are justifiable under the 
reasonable cost principles set forth in 
this subpart. The burden of proof is not 
on HCFA to show that the criteria are 
not met, and that the facility’s costs are 
not allowable. 

(6) When requesting an exception to 
its payment rate, a facility must submit 
to HCFA its most recently completed 
cost report as required under § 405.441, 
and whatever statistics, data, and 
budgetary projections are determined by 
HCFA to be needed to determine if the 
exception is approvable. HCFA may 
audit any cost report or other 
information submitted. The materials 
submitted to HCFA must: 

(i) Separately identify elements of cost 
contributing to costs per treatment in 
excess of the facility's payment rate; 

(ii) Show that all of the facility's costs, 
including those costs that are not 
directly attributable to the exception 
criteria, are allowable and reasonable 
under the reasonable cost principles set 
forth in this subpart. 

(iii) Show that the elements of 
excessive cost are specifically 
attributable to a condition specified by 
the criteria set forth in paragraph (g) of 
this section; and 

(iv) Specify the amount of additional 
reimbursement per treatment the facility 
believes is required in order to recover 
its justifiable excess costs. 

(7) HCFA will accept an exception 
request on the date that HCFA 
concludes that it has received all 
materials necessary to determine ‘if the 
exception is approvable. 

(8) In determining the facility's 
payment rate under the exception 
process, HCFA will exclude all costs 
that are not allowable under the 
reasonable cost principles set forth in 
this subpart. 

(9) Except for exceptions approved 
under paragraph (g)(4) of this section, a 
prospective exception payment rate 
approved by HCFA will apply for the 
period from the date the exception 
request was accepted until the end of 
the 12-month period during which the 
announced rate was to apply. 
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(10) A prospective exception payment 
rate approved by HCFA under 
paragraph (g)(4) of this section wil! 
apply from the date of the extraordinary 
event until the end of the 12-month 


’ period during which the announced rate 


was to apply, unless HCFA determines 
that another date is more appropriate. If 
HCFA does not extend the exception 
period, and the facility believes that it 
continues to require an exception to its 
rate, the facility must reapply in 
accordance with paragraph (f) of this 
section. 

(g) Criteria for approval of exception 
requests. HCFA may approve 
exceptions to a renal dialysis facility's 
prospective payment rate if the facility 
demonstrates with convincing objective 
evidence that its total costs per 
treatment are allowable under § 405.441, 
and that its costs in excess of its 
payment rate are directly attributable to 
any of the following criteria— 

(1) Atypical patient mix—The 
facility’s patients require intensive 
services, special procedures, or supplies 
that differ markedly from those required 
for the patients of most other facilities 
and this difference accounts for the 
excess costs asserted to be reasonable. 
The facility is able to demonstrate 
clearly that the nature of its patients 
differs substantially from that of most 
other facilities. The facility is able to 
demonstrate clearly that its excess costs 
are prudent and reasonable when 
compared to those of facilities with a 
similar patient mix. 

(2) Isolated essential facility—The 
facility is the only supplier of dialysis in 
its geographical area, its patients cannot 
obtain dialysis services elsewhere 
without substantial additional hardship, 
and its excess costs are justifiable. 
HCFA will consider local population 
density, typical local commuting 
distances for medical services, volume 
of treatments, and dialysis facility usage 
by area residents other than the 
appplying facility’s patients, in 
determining whether an exception 
requested on this basis is approvable. 

(3) Education costs—The facility has 
excess costs attributable to an approved 
medical or paramedical education 
program (as specified in,§ 405.421) that 
directly involves outpatient dialysis 
services. Any increase in the facility's 
rate is allowed only for the incremental 
amount of the facility's excess costs that 
are directly attributable to its approved 
educational program (i.e., nursing school 
and intern-resident services cost 
centers) as specified in 42 CFR 405.421 
and only for the amount that is properly 
allocated to the outpatient dialysis 
department. The amount of the increase 
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in the facility's rate is limited to what.is 
reasonable when compared to the costs 
of other similar facilities that have 
educational programs. 

(4) Extraordinary circumstances—The 
facility incurs excess costs beyond its 
control due to a fire, earthquake, flood, 
or other natural disasters. HCFA will 
not recognize such costs in cases when a 
facility. chose: not to maintain adequate 
insurance protection against such losses 
(through the purchase of insurance, the 
maintanence of a self-insurance 
program, or other equivalent alternative) 
or chose nat to file a claim for losses 
covered by insurance; or not to utilize its 
self-insurance program. 

(h) Appeals:—{1) Exception requests. 
(i) If the facility disagrees with the 
amount it receives per treatment after 
requesting higher payment in 
accordance with paragraph (f) of this: 
section, the facility may request a 
review from the intermediary or the 
Provider Reimbursement Review Board 
(PRRB) in accordance with Subpart R. of 
this part. 

{ii} The facility must request a review 
within 160: days of the date of the 
decision on the facility's request for a 


(iii) In this case, the facility may 
appeal either the: decision as to whether 
or not it meets one of the criteria for an: 
exception request, or the amount of the 
rate that HCFA sets. 

(2) Cost report adjustments. Ef any, 
facility disagrees with adjustments on 
its cost report, it may request 2 review 
of these adjustments by the PRRB. It 
must request this: review within 30 days 
of the date the facility is netified ef the 
adjustments. 

(3) Determining ameuni in 
controversy. For purposes of 
determining PRRB jurisdiction under 
Subpart R— 

(i) The amount in controversy per 
treatment will be determined by. 
subtracting the amount of program 
payment from the amount the faci 
requested under paragraph (f); and. 

(ii), The total amount in controversy 
will be: calculated by multiplying the 
amount per treatment by the projected 
estimated number of treatments for the 
exception request period. (as. specified in 
paragraphs (f} (7) and (8) of this section]. 

(i) Notification of changes in rate- 
—_ methodologies: and payment 


(4) 74) HCEA or the facility's intermediary 
will notify each facflity annually of its: 
payment rate. 

{2) The notice will include changes in. 
facility payment.rates resulting from. 
revisions of geographic labor cest 
adjustment factors. 


(3) Changes in payment rates resulting 
from incorporation of updated cost data 


- without revision of the rate-setting 


methodology will be published in a 
general notice in the Federal. Register. 

(4) If HCFA proposes to revise the 
me logy. by which. prospective 
payment rates are set, HCFA will 
publish a notice. in the Federal Register 
for public. comments, explaining the 
proposed basis: for setting rates, the 
rates that would result, and the 
proposed. date of implementation. After 
reviewing public comments, HCFA will 
publish a notice in the Federal Register 
establishing prospective payment rates 
authorized under this section. 

11. Section 405.440.is amended by 

the title andi paragraphs {a} and 

(g){1) to read. as follows: 


§ 405.440 Target rate reimbursement for 
home services furnished between 
Aprif 1, 1979 and fthe effective date of 
these regulations]. 

(a) Purpose. This section is effective 
for items and services furnished 
between April 1, 1979 and [the effective 
date of these regulations]. (After that 
period, payment is made under 
§ 405.439.) This sectiom implements 
section 1881(b) (4) and (6) of the Social 
Rect Act by specifying: 

{1} The conditions under which 
approved renal dialysis facilities and 
providers may receive payment for 
home dialysis services (as specified in 
§ 405.231(p)) Under an optional target 
reimbursement rate. per treatment; and 

(2) How the target rate will be 
determined and applied. 

(g) Limitations. on. rate.. (1). For 
services rurnished: before January 1, 
1982, the target reimbursement rate shall 
not exceed 70 percent of the national 
average payment before application of 
the coinsurance. requirement, adjusted. 
for regional variations, for maintenance 
dialysis services. furnished in approved 
providers and facilities. during the 
preceding fiscak year. For services. 
furnished. on or after January 1, 1982, the 
rate: shall not exceed.75 percent of the 
national average payment. 

12. Anew § 405.441 is added to read: 
as fellows: 


§ 405.441. Recordkeeping.and cest 
requirements for dialysis and 
self-care dialysis training. 
(a) Purpose-and scape. This section 
implements section. rent SI of 


will enable HCFA to determine the costs 
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incurred in furnishing outpatient 
maintenance dialysis and self-care 
dialysis training. The requirements 
apply to all outpatient end-stage renal 
disease items and services. furnished by, 
renal dialysis facilities, including 
outpatient dialysis, self-care dialysis 
training, and home dialysis. services, 
supplies, and equipment. 

(b} Recordkeeping and reporting 
requirements. (1) Each facility must 
keep adequate records: and submit the: 
appropriate HCFA-approved cost:report 
in accordance with. §§ 405.406: and. 
405.453, which provide rules on financial 
data and reports, and adequate cost 
data and cost finding, respectively. 

(2) The cost reimbursement principles 
set. forth in this subpart, (beginning with 
§ 405.415, Depreciation, and’ excluding, 
the principles.listed in paragraph (b)(4) 
of this section) apply in the 
determinatior and reporting of the 
allowable cost incurred in. furnishing 
outpatient dialysis treatments or self- 
care dialysis training to patients 
dialyzing in the facility, or incurred: by 
the facility in furnishing home dialysis 
services, supplies, and. equipment. 

(3) Allowable cost is the reasonable 
cost related to dialysis treatments. 
Reasonable cost includes all necessary 
and proper expenses ineurred by the 
facility in oe the dialysis: 
treatments, such as administrative costs, 
maintenance: costs, and 
payments for employees health and 
pension. plans. It includes bet: direct 
and indirect costs and normal standby 
costs. Reasonable cost does.not include: 
costs that: 

(i} Are not related to patient care for 
home or in-facility maintenance dialysis 
and self-care dialysis training; 

(ii) Are for services or items 
specifically not reimbursable under the 
program; 

(iii) Flow from the provision of luxury 
items or services (items. or services. 
substantially in. excess of or mere 
expensive than those generally 
considered necessary for the. provision 
of needed health services};, or 

{iv) Are found to be substantially out 
of line with: other institutions in: the 
same area: that are similar in: size, scope 
or services, utilization, and other 
relevant factors. 

(4) The following principles of this 
subpart do not apply in determining 
adjustments to:allowable costs as 
reported by renal dialysis facilities: 

(i), Section 405.429, Return.an equity 
capital of proprietary providers;. 

(ii)'Seetion 405.430, Inpatient reutine 
nursing salary cost differential; 





Federal Register / Vol. 47, No. 30 / Friday, February 12, 1982 / Proposed Rules 


{iii} Section 405.436, Reimbursement of 
organ procurement agencies (OPA) and 
histocompatibility laboratories; and 

(iv) Section 405.451, Cost related to 
patient care (except for the principles 
stated in paragraph (b)(3) of this 
section). 

13. Section 405.502 is amended by 
revising paragraph (e) to read as 
follows: 


§ 405.502 Criteria for determining 
reasonable charges. 


* * * * * 


(e) Determination of reasonable 
charges under the End-Stage Renal 
Disease (ESRD) Program. (1) With 
respect to reimbursement for covered 
items and services in connection with 
renal dialysis and kidney 
transplantation, the normal medical 
market in which customary and 
prevailing charges can be determined 
will not be available; most such services 
will be reimbursed by the health 
insurance program. (2) Therefore, with 
respect to nonprovider facilities, 
reasonable charges for these items and 
services furnished before [the effective 
date of these regulations] shall be 
defined in terms related to charges or 
costs prior to July 1, 1973, and to the cost 
and allowances that are reasonable 
when the freatments are provided in an 
effective and economical manner. (3) 
With respect to physicians’ services to 
patients on renal dialysis or in 
connection with kidney transplantation, 
reasonable charges shall be defined in 
terms related to charges made for other 
services taking into account comparable 
physicians’ time and skill requirements. 
(For provisions applicable to providers 
of services for items and services 
furnished before [the effective date of 
these regulations], see, generally, 
Subpart D of this part.) The provisions 
contained in §§ 405.439, 405.441, and 
405.541 through 405.544 describe in 
detail the criteria for determining the 
appropriate prospective payment rates 
and reasonable charges for items and 
services im connection with 
transplantation or dialysis, and the 
limits which are established on charges 
and services above which - 
reimbursement is made only upon 
additional justification. For special rules 
concerning the reimbursement of ESRD 
services furnished by risk-basis health 
maintenance organizations (HMO's) or 
by facilities owned or operated by or 
related to such HMO’s by common 
ownership or control, see 
$§ 405.2042(b)(14) and 405.2050(c). 

14. Section 405.541 is amended by 
revising the title, removing the 
undesignated introductory material and 


revising paragraphs fa), (e) and ff} to 
read as follows: 


(a) Determination of a facility’s 
customary charge. In the case of a renal 
dialysis facility, the following replaces 
the criteria in § 405.503. Items and 
services furnished after June 30, 1973 
and before [the effective date of these 
regulations] will be reimbursed under 
this section. The customary charge of a 
facility for a dialysis treatment and 
training is derived from the weighted 
average of reimbursements from all 
parties made to the facility for such 
treatments furnished during the 12- 
month period preceding July 1, 1973. If a 
customary charge cannot be derived on 
this basis because the facility was not in 
operation during the 12-month period 
preceding July 1, 1973, the facility's 
proposed schedule of charges and those 
of other comparable facilities in its area, 
will be considered in determining the 
reimbursable amount. Whichever - 
method is used, the amount payable is 
subject to the limitation described in 
paragraphs (b) and (c) of this section. 

(e} Adjustment of reimbursable 
amount in case of unusuat hardship. 
Before [the effective date of these 
regulations], a facility which can 
demonstrate unusual hardship because 
of the amount of payment made under 
the ESRD program may submit 
documentation of its costs and request a 
determination with respect to an equity 
adjustment in the payment. For rules 
governing exceptions to payment rates 
effective after [the effective date of 
these regulations}, see § 405.439(f). 

(f) Required cost data. (1) 
Nonprovider renal diaylsis facilities are 
required to furnish adequate cost 
information, in accordance with section 
1833(e} of the Act (42 U.S.C. 13951(e)). 
This information will be used for the 
following purposes: 

(i) Determination of rates of 

reimbursement for maintenance renal 


dialysis treatments, self dialysis training © 


and other reasonable and medically 
necessary services rendered in 
connection with these treatments. 

(ii) Justification of requests made for 
adjustments in reimbursement rates 
under paragraph fe} of this section. 

{iii} A tion of data for overall 
program evaluation. 

(2) The cost information required ~ 
under paragraph (f)(1) of this section 
shall be furnished by the nonprovider 
facilities in accordance with the cost 


reporting, recordkeeping, and audit 
requirements set forth in § 405.406. 

(3) This requirement applies to all cost 
reporting periods ending before [the 
effective date of § 405.441]. For cost 
reporting rules that apply to reporting 
periods ending on or after that date, see 
§ 405.441. 

15. Section 405.542 is amended by 
revising the uncoded introductory 
material and redesignating it as 
paragraph (a); redesignating and 


‘reprinting the following paragraphs in 


sequence; revising the title of paragraph 
(b); and revising paragraphs (c] and (d). 
As revised § 405.542 reads as follows: 


(a} Principle. Physicians’ services 
rendered to renal dialysis patients are 
reimbursable, if determined to be 
reasonable and medically necessary and 
if otherwise covered by the medically 
necessary and if otherwise covered by 
the Medicare Services 
furnished by physicians who did not 
elect to receive the comprehensive 
monthly payment for services furnished 
before [the effective date of these 
regulations] were reimbursable under 
the “initial Physician Reimbursement 
Method” that is described in paragraph - 
(b) of this section. (The instructions in 
this section apply to physician services 
except as provided, under paragraph 
(c){1) of this section, to patients on 
maintenance dialysis regardless of the 
patient’s mode of or setting for dialysis.) 

(b) Initial physician reimbursement 
methods, effective for services 
furnished before (the effective date of 
these regulations). Under this method, 

supervisory services, as defined in 
paragraph (a)(1) of this section, provided 
by physicians to maintenance dialysis 
patients dialyzing or training for self 
dialysis in facilities are reimbursable to 
the facility by the intermediary as a 
facility service part of the dialysis 
session if the physician has actually 
furnished the service. Physicians’ 
administrative services are considered 
to be facility costs (see paragraph (b)(2) 
of this section) included in the rates of 
payment for dialysis treatments and are 
reimbursable to the facility. Nonroutine 
services rendered to patients during and 
related to the dialysis procedure (see 
paragraph (b)(3){i) of this section) and 
services which must be rendered at a 
time other than during the dialysis 
procedure (see paragraph (b)(3)(ii) of 
this section) are reimbursable to the 
physician for to the beneficiary) by the 
carrier in accordance with the 
reasonable charge criteria set forth in 
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§ 405.502 (a) through (d). Physicians’ 
services rendered to hospital inpatients 
who were not admitted solely to receive 
maintenance dialysis and to patients 
who are self-dialyzing at home are also 
reimbursable under these reasonable 
charge criteria. 

(1) Supervisory services defined. 
Supervisory services for patients who 
are receiving maintenance dialysis or 
self dialysis training in a facility are 
those physicians’ services which are 
related to the care of the patient and the 
need for medical management over the 
period of time the patient is on 
maintenance or training dialysis. They 
are non-episodic services which are 
furnished during the dialysis session; 
they reflect the facility's responsibility 
to provide services under the general 
supervision of a physician. They include 
all patient care services not specifically 
defined as nonroutine in paragraph 
(b)(3)(i) of this section. Supervisory 
services include, at least all of the 
following when medically appropriate: 

(i) Being available to patients and to 
staff for consultation on the care of the 
patients; 

(ii) Overseeing the performance of 
dialysis on individual patients, including 
but not limited to review of laboratory 
tests and adjustments of dialysis 
procedures; 

(iii) Monitoring the patient’s medical 
status and vital signs, including needed 
adjustments in medications; 

(iv) Determining the need for supplies 
and medications and authorizing them; 

(v) Reviewing dietary issues and 
modifying dietary control as needed; 

(vi) Evaluating the appropriateness of 
the patient's proposed treatment 
modality; 

(vii) Reviewing psychosocial issues; 

(viii) Making pre- and post-dialysis 
examinations where medically 
appropriate; and 

(ix) Repeated insertions of a catheter 
for patients on maintenance peritoneal 
dialysis who are not provided an 
indwelling catheter. 

(2) Administrative services defined. 
The administrative services that are 
rendered by physicians and that are 
directly related to the support of the 
facility are a part of the facility’s cost or 
charge for dialysis. These services are 
differentiated from supervisory services 
and other physicians’ services related to 
patient care because they are not 
related directly to the patient’s care, but 
are of benefit to all of the patients as a 
whole as well as to the facility. 
Examples of such services include staff 
training, participating in the 
management of the facility, advising on 
procurement of facility supplies, 
supervising staff for other than direct 


patient care services, and staff 
conferences. 

(3) Services not included in 
supervisory or administrative services. 
Physician services not considered as 
supervisory services (or administrative 
services) are: 

(i) Services rendered during dialysis 
which are nonroutine i.e., declotting of 
shunts, needle insertions into fistulae, 
supervision of blood transfusions, care 
during immediately life-threatening 
complications related to the dialysis 
procedure, and care of nonrenal 
conditions; and (ii) services which must 
be rendered at a time other than during 
the dialysis procedure, e.g., monthly and 
semi-annual examinations to review 
health status and treatment. 

(c) Physician monthly capitation 
payment method. All physician services 
(including at least supervisory services 
as defined in paragraph (b)(1) of this 
section when medically appropriate), 
other than those specified in paragraph 
(c)(1) of this section, rendered to each 
maintenance dialysis patient (regardless 
of the patient's mode of or setting for 
dialysis) will be reimbursed by the 
carrier on a monthly capitation basis. 
Payment of the monthly amount, subject 
to the deductible and coinsurance, for 
all such services provided for that 
month is made by the carrier either to 
the physician, if the physician accepts 
assignment, or to the patient, if the 
physician does not accept assignment. 
This reimbursement method recognizes 
the need of patients on maintenance 
renal dialysis for continuing medical 
management over relatively long periods 
of time, and is responsive to physicians’ 
charging patterns in their localities. The 
physician must provide to a patient at 
least the supervisory services listed in 
paragraph (b)(1) of this section in a 
month to qualify for this reimbursement 
in that month. 

(1) Services not included in monthly 
payment, Physician services not covered 
by the monthly payment which may be 
reimbursed in accordance with the usual 
reasonable charge criteria are limited to: 

(i) Declotting of shunts. 

(ii) Covered physicians’ services 
furnished by another physician during 
periods when the patient or his 
attending physician is not available for 
outpatient services as set out in 
paragraph (c)(3) of this section. 

(iii) Needed physican services which 
are rendered either by the physician 
providing renal care or by another 
physician and which are beyond those 
related to the treatment of the patient's 
renal condition and which are not 
incidental to services during a dialysis 
session or office visit necessitated by 
the renal conditions. The physician 
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should provide documentation that the 
illness is-not related to the renal 
condition and that added visits are 
required. The carrier’s medical staff, 
acting also on the basis of medical 
consultation obtained by the carrrier as 
may be appropriate, determines whether 
additional reimbursement is warranted 
for treatment of the unrelated illness. 

(iv) Covered physician services 
furnished to hospital inpatients by a 
physician who elects not to continue the 
capitation payment method through the 
period of the inpatient stay. 

(2) Reduction of monthly payment. 
The monthly payment amount is 
reduced in proportion to the number of 
days the patient is: hospitalized and the 
physician elects to bill separately for 
service rendered during hospitalization; 
or not attended by the physician or his 
substitute for any reason, including 
when the physician is not available to 
provide patient care or when the patient 
is not available to receive such care. In 
prorating the monthly payment to 
account for a hospital stay, the carrier 
will calculate the number of days used 
to reduce the monthly payment from the 
date of the patient's last outpatient 
dialysis session before hospitalization to 
the date of the first outpatient dialysis 
session after hospitalization. 

(3) Determination of monthly payment 
amount. The factors used in determining 
the monthly payment amounts will be 
related to program experience and to the 
charging practices of comparable 
physicians for comparable services. The 
factors will be reevaluated periodically 
on the basis of program experience and 
may be adjusted as necessary to reflect 
changes in these charging practices and 
modes of furnishing services and to 
assure fairness. 

(d) Physician reimbursement for self- 
dialysis training. Reimbursement for 
physicians’ services rendered to dialysis 
patients undergoing self-dialysis training 
will be limited to a flat amount, to be 
determined from program experience— 
and reviewed periodically—for each 
patient under the physician's 
supervision during the training course, 
subject to the deductible and 
coinsurance provisions. Payment will be 
made upon completion of the training 
course, and will be in addition to any 
amounts payable under either of the 
reimbursement methods, described in 
paragraphs (b) and (c) of this section, for 
physicians’ services rendered to a renal 
dialysis patient. Where the training 
course is not completed, e.g., the patient 
can no longer be trained, payment will 
be proportionate to the time spent in 
training. All those physicians’ services 
determined to be required to create the 
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capacity for self-dialysis are covered by 
this. payment. 

16. Section 405.544 is revised to read 
as follows: 


§ 405.544 Payment for durable medical 
equipment and supplies for home dialysis. 

(a} Durable medical equipment 
furnished by providers of services and 
nonprovider renal dialysis facilities 
before [the effective date of these 
regulations]. Providers of services that 
furnish durable medica! equipment are 
reimbursed on a reasonable cost basis 
in accordance with Subpart D of this 
part for equipment furnished before [the 
effective date of these regulations}. 
Renal dialysis facilities having 
agreements with HCFA for purchase, 
installation, maintenance, and 
reconditioning of home dialysis 
equipment are also reimbursed on a 
reasonable cost basis in accordance 
with § 405.438 for equipment furnished 
before [the effective date of these 
regulations}, 

(b} When other suppliers furnish 
durable medical equipment and supplies 
necessary for home dialysis, and the 
beneficiary bills the program for the 
equipment and suena! payment shall 
be made on a reasonable charge basis in 
accordance with § 405.502(a) through 
(d). However, if the suppliers, the 
beneficiary, or his or her assignee and 
the facility which furnishes support 
services to the beneficiary agree te have 
the supplies routed through: that facility, 
reimbursement will be made to the 
facility under the prospective payment 
method established by § 405.439. 

17. Subpart F is amended as follows. 


Subpart F—Notice, Election and 
Agreements 

The authority citation for Subpart F 
reads as follows: 

Authority: Secs. 1102, 1816, 1842, 1861(u}, 
1864, 1866, 1871, 49 Stat. 647 as amended, 79 
Stat. 297-299, 79 Stat. 309-312, 79 Stat. 322; 79 
Stat. 326, 79 Stat. 327-—329,. 79 Stat. 331; 80 
Stat. 849; 81 Stat. 852; 81 Stat. 863; 81 Stat. 
942; 42 U.S.C. 1302, 1395 et seq, unless 
otherwise noted. 


a. Section 405.690 is amended by 
revising the title and the undesignated 


introductory paragraph as follows: 


§ 405.690 Agreements with renaf dialysis 
facilities for reimbursement without regard 
to deductibles and coinsurance for home 
dialysis equipment furnished before [the 
effective date of these regulations}. 

As provided by section. 1881 (e) of the 
Act and § 405.438 of this part, HCFA 
may make agreements with 
ESRD providers and facilities to 
reimburse them for the reasonable cost 


of furnishing home dialysis equipment 


and supplies specified in § 405.231(p)(1), 
without regard to deductible and 
coinsurance provisions of this part. 
These agreements are effective only for 
equipment furnished before [the 
effectios date of these regulations}, 

{b) menenainess! is amended by 
revising the tithe and paragraph (a), and 
removing paragraphs (c) through (e), as 
follows: 


equipment, and support 
before [the effective date of these 
regulations]. : 

(a} General requirement. As provided 
by section 1881(b) (4) and (5) of the Act 
and § 405.44 of this part, HCFA may 
execute agreements for reimbursement 
on a target reimbursement rate basis 
with approved providers or ESRD 
facilities which demonstrate their ability 
to furnish efficiently the full scope of 
services, including, where necessary, the 
services of trained home dialysis aides 
as specified im § 405.231(p)(4). The 
agreement shalt be effective with 

respect te services rendered. on or after 

the date it is accepted by HCFA, and 
before [the effective date of these 
regulations]. (See § 405.440 for 
conditions for target rate 
reimbursement, and § 405.439 for 
payment for renal disease services after 
that date.} 
(Catalog of Federal Domestic Assistance 
Program No. 13.773, Medicare—Hospital 
Insurance and No. 13.774, Medicare— 
Supplementary Medical Insurance). 

Dated: December 22, 1981. 
Carolyne K. Davis, 
Administrator, Health Care Financing 
Administration. 

Approved: December 23, 1981. 
Richard S. Schweiker, 
Secretary. 


Appendix I—Regulatory Impact and 
Flexibility Analysis 


A. Introduction 


Executive Order 12291. E.O.. 12291 
requires that a regulatory impact 
analysis be performed on any major 
tule. A “major rule” would: 

¢ Have am annuab effect on the 
national economy of $100'million or 
more; 

¢ Result in a major increase in costs 
or prices for consumers, any industries, 
any governmental agencies, or any 
geographic regions; or 

* Have significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
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ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or import 
markets. 

We estimate that several alternatives 
of the prospective reimbursement 
system could reduce Federal 
Government expenditures by 100 million 
dollars or more irr the first 12 months of 
implementation. Further, nearly all 
alternatives would result in significantly 
reduced gross revenues for the ESRD 
dialysis service industry. We believe 
that the incentives established by this 
proposal wil? strongly benefit 
competition, productivity and 
innovation. 

Regulatory Flexibility Act of 1980. 
The Regulatory Flexibility Act (Pub. L. 
96-354] requires the Federal 
Government to anticipate and reduce 
the impact of rules and paperwork 
requirements on small businesses. If a 
proposed rule wold have a significant 
impact on a substantial number of small 
entities, we must publish an initial 
analysis describing that impact. This 
analysis must indicate the purpose and 
reason for the proposal, the number of 
small businesses to which it would 
apply, anticipated reporting and 

requirements, possible 
overlap and conflict with other federal 
rules, and.a description of possible 
alternative means of accomplishing the 
stated objectives which would minimize 
the impact on small business. 

The average reported annual costs of 
the independent facilities in our audit 
sample was $1.3 million. Fhe average 
reported costs for sampled hospitals 
was $.76 million. None had over 100 
employees. Since most dialysis facilities, 
both independent and hospital-based, 
are small, and since this proposal will 
impact significantly these facilities, an 
initial regulatory flexibility analysis 
must be performed. 

Paperwork Reduction Act. The 
Paperwork Reduction Act (Pub. L. 96- 
511) requires that all reporting and 
recordkeeping requirements contained 
in both new and existing regulations 
minimize the burden on persons who 
will provide information. Since this 
NPRM also includes reporting or 
recordkeeping requirements, the 
following analysis deals with these 
matters in conjunction with the other 
impacts expected of the proposed 
reimbursement system. 


B. Nature of the Program 

The Social Security Amendments of 
1972 (Pub. L. 92-603} provided Medicare 
coverage for end stage renal disease 
aoe certain 
entitlement requirements. Benefits 
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include kidney transplants and other 
necessary hospitalization and 
maintenance dialysis treatments 
performed in a dialysis facility or in the 
patient's home. 

A number of studies and public 
hearings indicate that the program has 
been generally successful in protecting 
renal disease patients against the 
catastrophic costs of needed care. 
However, the major problem of the 
ESRD program is its escalating costs, 
caused in large part by: (1) the high rates 
Medicare pays for dialysis in facilities; 
(2) the lack of incentives to encourage 
Medicare patients to opt for less 
expensive methods of treatment such as 
kidney transplants and home dialysis; 
(3) significant growth in the ESRD 
population, and (4) the repetitive nature 
of the treatment for a chronic condition. 

ESRD program payments from the 
Supplementary Medical Insurance Trust 
Fund have climbed steadily to more 
than 9 percent of total Medicare Part B 
benefit payments in 1979. Thus a 
relatively large portion of Medicare Part 
B benefits goes to only about 50,000 
ESRD beneficiaries, while the remainder 
is distributed among more than 23 
million mostly aged beneficiaries. 

Characteristics of the ESRD Industry. 
This industry was virtually created by 
the 1972 legislation. Before 1972 there 
were only around 200 ESRD facilities 
throughout the country providing 
outpatient maintenance dialysis 
services. Today there are approximately 
1100. These facilities are largerly 
dependent on Federal government 
payments for their existence. Over 90 
percent of all dialysis patients are 
Medicare beneficiaries. The Medicare 
program pays 80 percent of the cost or 
charge of outpatient dialysis for these 
patients. Additional Federal money is 
infused into the ESRD industry through 
the State Medicaid programs. Most of 
the State Medicaid programs pay the 
remaining 20 percent of the cost or 
charge for those patients that meet their 
eligibility requirements. 

Within this framework, however, two 
different approaches to service delivery 
have developed—hospital-based units 
and independent facilities. While their 
respective shares of the market are 
almost equal, there are distinct 
differences between the two types of 
suppliers. 

For example, hospital-based units are 
smaller on the average than independent 
facilities. Preliminary 1980 data indicate 
the average number of stations is 7.5 per 
hospital facility and 13.2 for 
independents. Similarly, the average 
output, in terms of treatments per unit, 
for hospitals was slightly over half of 
the average output per independent 


facility. Thus, while the total output is 
similar, the individual units used to 
produce services consist of many small 
producers in the case of hospitals, and 
fewer but larger independent producers: 
They also differ in the proportion of 
their home dialysis patients, with 23.5 
percent of hospital-based and 10.5 
percent of independent patients 
dialyzing at home. 

Another important distinction lies in 
the geographic distribution of facilities. 
Independents tend to locate in certain 
geographic areas, whereas the hospital 
sector is more evenly dispersed.The 
1980 data show that over 50 percent of 
all independents are located in seven 
States (California, Florida, Georgia, New 
York, Pennsylvania, Texas and Illinois). 
Eleven States, mostly with less 
urbanized areas, have no independent 
facilities. 

Because of the uneven distribution of 
independents, any prospective 
reimbursement system will have varying 
impacts depending on location. The 
most obvious example would be a State, 
such as South Dakota, which has no 
independent facilities and a low area 
wage index. If there were no exception 
process, this combination of factors 
could result in dire consequences for 
beneficiaries if the proposed rate was 
insufficient to permit hospitals to 
continue furnishing dialysis services. 

There are also significant geographic 
differences in furnishing home dialysis, 
Certain States have a much greater 
percentage of their patients dialyzing at 
home, compared to other States. In 


_addition, some States, such as New York 


and Maryland, have established 
programs that furnish all necessary 
supplies and equipment for home 
patients. 

We would like to analyze 
quantitatively the relative geographic 
effect of the prospective reimbursement 
system, but, as noted elsewhere, we do 
not have enough cost data on 
independent facilities, and we have no 
useful information on the effect of 
paying hospitals less than the current 
screen of $138 per treatment. We 
welcome any data or comments on this 
subject that will enable us to give more 
detailed consideration of these effects 
before we publish a final rule. 

Contrast between hospitals and 
independents is also apparent in the 
recent growth in the number of 
independent producers entering the 
market, where the hospital sector has 
shown little change: 
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The financial structure of the 
competing suppliers is also dissimilar. 
Over three-fourths of all independents 
are private, for-profit entities, while only 
5 percent of hospital units fall into this 
category. 

Finally, over half of the independent 
facilities are members of chain 
organizations. The largest chain 
organization owns or operates 
approximately one-third of the total 
independent facilities and provides over 
1,000,000 outpatient dialysis treatments 
per year. There are very few hospitals 
that are members of chain organizations. 

Who is affected by these proposed 
changes? Although we do not have 
adequate data to quantify all the costs 
and benefits of the changes we propose 
to make, we can identify the most 
affected groups. Many of these groups 
would experience both some benefit and 
some cost as a result of the proposals. 

We expect that the major groups 
benefited would be: 

¢ The more efficient hospitals and 
outpatient care facilities that provide 
dialysis services; 

¢ Manufacturers of dialysis 
equipment; 

¢ Dialysis patients and their families; 

¢ Home dialysis aides; 

© Medicare beneficiaries; and 

¢ The taxpayer. 

The primary benefit sought, that is, 
savings over the projected future cost of 
the current reimbursement system, 
would accrue directly to the Federal 
government and indirectly to all 
Medicare beneficiaries, since this would 
restrain the growth of the cost of the 
ESRD program and protect the 
supplemental medical insurance trust 
fund by restraining the accelerating 
outflow of funds. (If we could save an 
average of about $12.92 per treatment in 
FY 1983, this amount would exceed $121 
million.) 

Dialysis patients would benefit in 
several ways. First, their coinsurance 
obligation, that is, the requirement under 
the Social Security Act thatthey be __ 
liable for 20 percent of the charges for 
covered services furnished to them, 
would be reduced or retained at the 
present level, rather than increasing, if 
their payment rates are lessened or 
maintained. Second, there are many 
positive effects of dialysis in the home. 
These include increased personal 
responsibility for and control of 
treatments; scheduling of dialysis 
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treatments at the patient’s convenience; 
eased access to care; reduced traveling; 
. reduced need to use the lesser-preferred 
treatments such as extended peritoneal 
dialysis; and intangible benefits, such as 
the comfort and security that patients 
experience in dialyzing at home. 

We also-expect that some patients 
currently in home dialysis would benefit 
from being relieved of ordering supplies 
themselves, since prospective payments 
may afford facilities an opportunity to 
increase their revenues by performing 
this function. 

In addition, the encouragement of 
home dialysis would enable more new 
ESRD patients to take advantage of 
early entitlement provisions. These 
provide that patients who begin a course 
of training for home dialysis may be 
excepted from the required three-month 
waiting period for Medicare entitlement 
if certain conditions are met. 

These benefits to dialysis patients 
would often also benefit their families, 
especially in reducing expenses and 
travel. 

The dialysis facilities themselves 
would benefit in several ways, although 
these benefits would not accrue to all 
facilities or be evenly distributed. 
Prospective reimbursement will clearly 
provide an opportunity for efficient and 
economical facilities to maximize their 
net proceeds. Facilities that currently 
have active home dialysis programs 
would have a competitive advantage, 
while those that do not have a 
ia home program would benefit 
ess. 

Dialysis machine manufacturers 
would experience an expanded market, 
since only one patient uses a machine 
placed in a home, but machines in 
facilities may be used to dialyze several 
individuals during a week. 

We expect the following groups would 
experience some costs as a result of 
proposed changes: 

¢ Less efficient hospitals and 
outpatient care facilities that provide 
dialysis services; 

* Some physicians treating dialysis 
patients; and 

© Some current users of home dialysis 
and their families. 

The less efficient dialysis facilities 
would experience the major adverse 
effect, in that inefficient and high-cost 
facilities that do not qualify for an 
exception to their payment rates may 
have costs greater than their revenues in 
the initial implementation period. 
Further, if we are successful in reducing 
the average payment per treatment 
under the prospective reimbursement 
system, the projected aggregate 
revenues of dialysis facilities would be 
reduced by an amount equal to our 


projected budget savings. However, the 
resulting pressure to reduce costs below 
payment rates, as well as the 
opportunity to retain the amount of 
payment in excess of costs, is central to 
the prospective system that we propose 
to implement. 

Our proposed changes in physician 
reimbursement would have mixed 
results, with some physicians benefited 
but most adversely affected, although 
not very substantially. The proposed 
changes would reduce payment options 
available to physicians treating dialysis 
patients by eliminating the current 
“initial method” reimbursement. We 
would pay for all physicians’ routine 
dialysis services on a monthly 
capitation basis, combining home and 
in-facility services under a single 
payment rate. In some cases, this may 
result in a reduction of revenue, 7 
although doctors who treat relatively 
high proportions of home patients may 
benefit from these changes. 

Although we expect that patients 
would, for the most part, benefit from 
our proposed changes, some effects, 
although modest, could be considered 
costs to them. For example, some of the 
costs of utilities (power and water) 
would be shifted from facilities to those 
patients who shifted from in-facility to 
home dialysis. Assisting in home 
dialysis would be a burden for some 
family members. On the other hand, this 
would be offset by reductions in travel 
and parking expenses, and increases of 
convenience, comfort, and security as 
mentioned above. In addition, since a 
composite rate would probably be 
higher than the current home dialysis 
charges of some facilities, some of those 
patients already dialyzing at home 
would experience an increase over 
present coinsurance obligations, 
although all other patients would benefit 
from a overall decrease in the charges 
for these services. Since the coinsurance 
obligations of many patients are covered 
under State Medicaid programs (which 
would experience net savings due to the 
decreased obligations of other patients) 
we do not expect this effect to be 
substantial, particularly since home 
dialysis patients would not be required 
to receive equipment and supplies 
through a facility. © 

Tightening the rate of payment and 
increasing the incentives for efficiency 
would result in pressures on the ESRD 
manufacturers and suppliers as facilities 
economize and seek to lower their costs. 


Overall Effects 


We expect the prospective 
reimbursement system to accomplish 
two major objectives which, though not 
without effects that may seem adverse 


8577 


to some parties, will be of sufficient 
benefit to offset greatly any costs that 
result. These objectives are (1) to 
encourage home dialysis to the greatest 
extent feasible for the ESRD patient 
population, and (2) to encourage 
economy and efficiency in furnishing 
dialysis services, thereby significantly 
decreasing the average cost per 
treatment, and accruing substantial 
budget savings over what we project 
would be incurred by continuation of 
the current payment system. The 
objectives are closely related, since we 
expect increasing home dialysis to 
contribute to cost reduction because it is 
a less expensive way to deliver 
treatment. 

Currently, only 17 percent of all ESRD 
treatments are performed in a patient's 
home. Although we have made no 
specific projection of the dynamic 
responses the ESRD industry would 
make to our proposed prospective 
composite rates, many experts believe 
that under such an incentive system this 
population could approach 30 to 40 
percent within 5 to 7 years. We doubt 
that more than that is feasible or 
desirable on a national basis, since 
many individuals are too sick or do not 
have the help and resources necessary 
to dialyze at home. This increase in 
home dialysis will result in generally 
improved quality of life for home 
patients and their families, and the 
accompanying autonomy they achieve 
may improve many patients’ degree of 
rehabilitation. 

These changes in the reimbursement 
system will also accrue to the Federal 
government substantial savings over 
projected budget expenditures under the 
current payment methods. This benefit 
is, in a sense, offset by the fact that 
these savings represent a reduction of 
expected aggregate revenues for dialysis 
facilities. However, we believe that 
many of these facilities are over- 
reimbursed by present methods, and 
that our current expenditure level is not 
completely justified by the services 
furnished and the benefits experienced. 
Therefore, we expect the changes we 
are proposing will yield significantly 
greater net benefits than the current 
system. Since we do not expeci any 
reduction in quality of care, the 
improved cost-effectiveness of the 


_dialysis delivery system would justify 


these changes. 
C. Analysis of Alternatives 


The following section sets forth our 
analysis of the comparative 
reimbursement and progrant savings 
impacts of certain alternative 
methodologies we considered. The costs 
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and savings figures in the following 
analyses are based on the following 
assumptions: 

¢ For purposes of this analysis, we 
have assumed the prospective 
reimbursement system will be 
implemented beginning May 1, 1982. 
(The actual date may be earlier or later.) 

¢ For Fiscal Year 1982, we project that 
ESRD beneficiaries will receive 7.33 
million treatments in facilities, and 1.49 
treatments at home. 

¢ In FY 1982, hospital-based facilities 
will furnish treatments to 23,000 in- 
facility patients and 7000 home patients, 
and independent facilities will furnish 
treatments to 26,000 in-facility patients 
and 3000 home patients. 

¢ If no prospective reimbursement 
system were established, the costs of 
the current payment method would 
increase by both the growth in 
treatments and, in the case of hospitals 
reimbursed on a cost basis, by a 5 
percent annual inflation factor. 

¢ In all alternative methods (except 
the continuation of the current system 
as it affects independent facilities) we 
would pay all facilities their allowable 
Medicare bad debts, up to their 
unrecovered Medicare cost. 

© The costs and savings for each 
alternate are projected on the basis of 

, Weighted-per-treatment 
our audit sample of 67 
ospital-based and 38 independent 
facilities. This weighting adjusts the 
results both for the effects of the area 
wage index and the number of 
ee furnished in each facility of 

e 

¢ For all alternatives, we project that 
administrative costs, including audits, 
exceptions approval, and cost report 
review, will be about $300,000 per year. 
The savings have not been adjusted to 
show this, since it would not affect the 
comparability of the projections. 

¢ If no prospective reimbursement 
system were implemented, continuation 
of the present payment system would 
result in $1,056.0 million in incurred 
program costs for dialysis services in FY 
1982. 

In making these assumptions, we did 
not allow for hypothetical dynamic 
changes that may occur in the ESRD 
marketplace in response to 
implementation of the proposed 
prospective reimbursement system, 
because we did not have an adequate 
basis on which to project dynamic 
responses. Therefore, we did not assume 
any growth of independent facilities 
beyond that which we can project from 
historical data. Neither do our projected 
savings include adjustments to account 
for any expected acceleration of the 
trend for more patients to dialyze at 


home. Other dynamic responses which 
may reasonably be expected to occur, 
but which are not included in our 
projections, would be reductions in the 
unit cost of furnishing dialysis, and 
expansion of, or market entry of new, 
efficient types of dialysis facilities. 
Therefore, to the degree the following 
estimates are based on conservative 
assumptions, we expect our savings 
figures are underestimated. 


Alternative Rate-Setting Options 


Section 2145 of Pub. L..97-35 states 
that the Secretary may implement an 
alternative to the composite rate 
methodology if detailed analysis shows 
it is more effective in encouraging the 
efficient delivery of dialysis services 
and promoting home dialysis. The main 
alternative to a composite rate available 
for consideration would be to set a 
separate rate for home dialysis. (We had 
previously considered several other 
options, combining rates for hospitals 
and independents, but this is not 
permitted under section 2145. Although 
this legal constraint does not preclude 
us from analyzing other alternatives, 
since Executive Order 12291 permits it, 
we did not present such analysis 
because the other alternatives would not 
have a range of effects substantially 
outside those of the options examined 
below.) 

Option A: Three separate rates for 
hame dialysis, and for independent and 
hospital-based in-facility dialysis. The 
alternative to the composite rate would 
essentially entail three rates: one for 
hospital-based in-facility dialysis, 
another for independent in-facility 
dialysis, and a third for home dialysis. 
The base cost components for in-facility 
dialysis would be set at the median of 
the labor and nonlabor costs we 
obtained from our audit data and would 
be set independently of the home rate. 

would result in average payment 
rates of $141 per treatment for hospitals 
and $112 for independents. The home 
rate would be set at the maximum home 
dialysis target rate, as established by 
the 1981 Reconciliation Act at 75 percent 
of the national average payment for in- 
facility dialysis. Since 1979, the target 
rate has been set by law at the 
maximum of 70 percent of the national 
average payment for in-facility dialysis. 
This five percent increase in the home 
dialysis rate amounts to an average 
increase of $9 per treatment ($116-107). 
This method would reimburse 42 percent 
of both groups below their current costs 
per treatment. 

The average payment rates per 
treatment resulting from this method 
would be as follows: 
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This would have no significant impact 
on the copayment obligations of 
beneficiaries currently dialyzing at 
home, but would, on the average, reduce 
the obligations of hospital-based 
dialysis patients by $804 per year, and 
of independent patients by $745 per 
year. The aggregate effect would result 
in significant overall reductions in these 
obligations, which would benefit State 
Medicaid programs and private insurers 
as well as the beneficiaries and their 
families. The following table shows the 
effects this option would have on 
coninsurance obligations for a full year, 
based on the number of patients we 
project will be treated in FY 1982. 


As noted above, we expect that 
continuation ef the present payment 
system through Fiscal Year 1982 would 
result in incurred program costs of 
$1,056 million for the year. We estimate 
that if we were to implement this option 
on May 1, 1982, we could reduce 
incurred costs for the remainder of the 
fiscal year by $49.4 million. 

Further, the Federal government 
would realize extensive reductions in 
incurred costs over subsequent years, as 
follows: 


PROJECTED Costs 


wet These projections do oe ems dynamic wae to 
ing our assumptions. 

This option would realize larger 
savings than the methodology we are 
proposing. This would result primarily 
from setting the independent in-facility 
rates on the basis of independent cost 
only. Since the majority of in-facility 
treatments are furnished in independent 
facilities, this produces significantly 
greater savings, but at the expense of 
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many of the most efficient and 
economical facilities. Further savings 
would be incurred under this option as a 
result of the statutory cap on the target 
payment rate for home dialysis. 

In addition to the savings that would 
be realized, the main advantage of this 
option is that the home rate would 
follow the present law for-target rate 
reimbursement. However, it may be 
argued against this method that— 

1. The present target rate system (set 
at 70 percent of the average in-facility 
dialysis payment) has little voluntary 
participation (12 out of 1100 facilities 
have agreements) and we do not know 
whether a 5 percent rate increase would 
change this. 

2. Both the logic of the composite rate 
and our cost data suggest this 
alternative cannot satisfy the two 
statutory tests that the alternative both 
be more efficient and promote home 
dialysis more effectively. If home and in- 
facility dialysis were reimbursed at 
separate rates, and home dialysis were - 
reimbursed at less than what the 
composite rate would have been, this 
alternative would not appear to promote 
home dialysis more effectively than the 
composite rate. On the other hand, if the 
home rate were set higher than the 
composite rate, then we would be 
paying out more than under the 
composite rate and the alternative 
would not be as efficient as the 
composite rate. 

3. Under section 1881(b)(6), of the 
target payment rate for home dialysis is 
limited to a maximum of 75 percent of 
the per treatment cost of in-facility 
dialysis. This would reduce flexibility 
and may result in a gradual lowering of 
the home rate if the in-facility rate 
drops. 

4. A major disadvantage of this option 
is that it would so greatly and rapidly 
reduce reimbursement to independent 
facilties that it would very likely have a 
substantial impact on the availability of 
services. As a result, we would have to 
grant a considerable number of 
exceptions. 

Option B: Composite rates for home 
and in-facility dialysis based on median 
costs of all facilities. This option, and 
others that may be similar to it in effect, 
is clearly preferred in the statute and we 
are proposing to implement it. As 
discussed above, under this method we 
would pay each dialysis facility a 
certain rate per treatment for all dialysis 
session furnished, whether in the facility 
or at home. The independent rates 
would be based on the median costs per 
treatment for all audited facilities, 
adjusted for the proportion of 
independent patients dialyzing at home 
and for geographic differences on labor 


costs. The hospital rates would be 
similarly adjusted by area wage indexes 
and the proportion of hospital patients 
dialyzing at home and would, in 
addition, incorporate two other 
adjustments representing the differences 
between hospital costs and data and 
those of the independent facilities, as 
explained in section III.H. of this 
preamble. 

The average payment rates per 
treatment under this option would be as 
follows: 


These rates would result in 
reimbursing 46 percent of all hospital- 
based facilities and 28 percent of all 
independent facilities at a rate per 
treatment below their current costs for 
in-facility dialysis. 

This would affect beneficiary 
copayment obligations in two ways. 
First, based on the overall decrease in 
the average payment and the 
predominance of in-facility dialysis, 
most beneficiaries, especially those 
dialyzing in a facility, would experience 
signficant reductions in their 
coinsurance obligations. However 
because of the change from separate 
home and in-facility rates to composite 
rates, many beneficiaries already 
dialyzing at home would experience an 
increase if their treatments were 
reimbursed under the composite rate, 
since the composite rates would be 
significantly higher than current 
payment levels for home dialysis. (A 
beneficiary would retain the right to bill 
independently for supplies and 
equipment, in which case support 
services furnished by a facility would be 
reimbursed on a fee-for-service basis.) 
The amount of increase per patient 
would vary according to whether the 
related facility were independent or 
hospital-based. The annual effect on 
beneficiary coinsurance obligations 
would be as follows: 


Type of facility 


‘ This does not take into account the beneficiary's option 
to bill independently. 

Despite the coinsurance increase for 
home dialysis, the aggregate savings for 
all patients would still be great, as 
shown in the following chart, based on 
numbers of patients for FY 1982, yielding 


an average savings per beneficiary 
about $416 per year. 


If we were to implement this proposed 
system on May 1, 1982, we project that it 
would reduce incurred costs for the 
remainder of Fiscal Year 1982 
approximately $33.9 million below the 
projected costs of continuing the current 
system. . 

In subsequent fiscal years, we 
estimate savings to the Federal 
government over current methods would 
be as follows: 


PROJECT Costs 


The most significant proportion (over 
80 percent) of these savings reflect a 
very stringent application of the 
exception process. The exception 
process will be tightened compared to 
historic treatment of exceptions for 
hospital-based facilities. Projected 
savings are calculated based on rates 
remaining at the same level; however, 
the rates will be reevaluated 
periodically. 

Like Option A, this option has a 
considerable amount of savings 
(although not as much as Option A). 
Unlike Option A, however, it does not 
create those legal problems discussed 
above. Another advantage of this option 
is that it phases in the prospective 
reimbursement system less abruptly 
than Option A, especially for 
independent facilities. This option is 
more likely to accelerate the growth in 
the number of independents than Option 
A. Finally, this option would encourage 
use of home dialysis more than Option 
A, since the composite rate paid for both 
home and in-facility dialysis is higher 
than the home (that is, target) rate under 
Option A. 

Option C: An alternative method of 
treating cost data for deriving composite 
rates. We did consider a different 
methodology for setting composite rates. 





Under this option, rates for 
independent facilities: would be based 
on a percentage of the median cost of 
the audited independent facility data 
and the-same percentage of the median 
audited cost of providing home dialysis. 
These two cost factors would be split 
into labor/nonlabor portions and 
weighted by the percentage of patients 
in each setting. Rates for hospital-based 
facilities would be based on the same 
data plus a difference in hospital 
overhead costs of $7.50. 

This option could have dollar impacts 
similar to those of Option B, above, and 
would have many of that option’s 
advantages. However, we did not adopt 
this methodology because, by failing to 
include the hospital cost experience, it 
may less appropriately reflect the cost 
experience of the entire ESRD program 
than the option we have selected. 


D. Impact of Proposed Changes in 
Physician Reimbursement 

To the extent our data allows, we 
have projected the probable impacts of 
our proposal to pay for physicians’ renal 
services only on a monthly capitation 
basis {discontinuing the current initial 
method that pays on a per treatment 
basis). Due to problems in identifying 
and enumerating the affected physicians 
and their characteristics, our projections 
are limited to the aggregate impacts. At 
present, we are not able to assess the 
effects our proposal would have on 
individuals or particular groups of 
physicians. We welcome any comments 
or information that would contribute to 
our consideration of these effects when 
we issue a final rule. 

The following section sets forth our 
analysis of the reimbursement and 
program savings impacts of our 
proposed rate-setting methodology as 
compared to continuation of the current 
payment methods. The costs and 
savings figures are based on 
assumptions listed in section VLE., 
above, and the following additional 
assumptions: 

« For purposes of this analysis, we 
have assumed that the 
capitation system will be implemented 
beginning May 1, 1982. 

¢ In fiscal year 1982, payments to 
physicians who are under the initial 
method of reimbursement will average 
$210 per month for in-facility patients 
and $25 per month for home patients. 

* In FY 1982, the average monthly 
payments to physicians under the 
current alternative reimbursement 
method will be $220 for in-facility 
treatment and $154 for home treatment. 

* In FY 1982, 26.5 percent of all in- 

- facility treatments and 27 percent of all 
home treatments will be reimbursed 


under the initial method; 73.5 percent of 
all in-facility treatments and 73 percent 
of all home treatments will be 
reimbursed under the alternative 
method. 

¢ If the present system (initial and 
alternative methods) of reimbursement 
were continued throughout FY 1982, the 
cost of the current payment methods 
would be $114.2 million. 

¢ For the purpose of the savings 
estimates, we are holding the capitation 
payment levels constant. We would 
review the payment levels regularly 
with our review of the prospective 
payment rates for facility services. 


Projected Impact on Aggregate 
Payments 

As discussed above, under our 
proposed capitation payment system, 
we would pay each physician a constant 
monthly amount for each patient he or 
she treated, regardless of whether the 
patient dialyzed in-facility or at home. 
This payment would vary according to 
local prevailing charges from a low of 
$149 per month to a high of $219 per 
month, averaging $184 per month. 

When compared to current payment 
levels, it is clear that this payment level 
will result in a significant reduction in 
the amounts paid for physician services 
related to in-facility treatment. 
However, it will also result in an even 
larger increase in the amounts paid for 
services to home patients. As a result, 
the effect on an individual physician 
would be dependent on the proportion 
of patients dialyzing at home. Physicians 
with no home patients could experience 
a significant reduction in gross revenues 
related to dialysis services, while others, 
with larger home practices, could be 
significantly benefited. 

We estimate that if we were to 
implement our proposal on May 1, 1982, 
we could reduce incurred costs 
(projected at $114.2 million for the whole 
fiscal year under the current system) by 
$3.5 million for the remainder of Fiscal 
Year 1982. Further, we project 
subsequent fiscal year impacts as 
follows: 


PROJECTED Costs 
{Dollars in millions) 


a portion.of the total revermes of the 
affected physicians. In addition to these 
capitation payments, they will continue 
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to bill fee-for-service for nonroutine 
services to their dialysis patients. Most 
of these physicians have other sources 
of income, such as patients other than 
their chronic dialysis patients, although 
proportions would vary widely. Further, 
many of these physicians receive 
payment for administrative services 
from the dialysis facilities with which 
they are affiliated. 


Comparative Administrative Costs 


The proposed system would be much 
simpler to administer than the current 
one. By eliminating the initial method, 
we end the complexity of having parallel 
systems. We would reduce the number 
of bills to be processed, by shifting a 
number of physicians from a per 
treatment to a per month payment basis. 
In addition, all bills would be processed 
through the carriers, simplifying the 
identification of duplicate payments, 
which will yield further savings. 


. Other Effects 


The current payment methods have 
produced significant incentives for 
physicians to treat dialysis patients in 
the facility. 

By ending the disincentive to treat 
dialysis patients in their homes, we 
expect that each physician may be able 
to treat a greater number of patients. 
Although under current regulations (set 
forth at 42 CFR 405.2162{b}) a physician 
is not required to be present for every 
session, even in a facility, expert advice 
has informed us that a.physician can 
care for 10 home patients using the same 
time and personal resources it would 
take to care for 7 in-facility patients. By 
shifting as many patients to home care 
as feasible (considering available 
assistance and support, quality of care, 
and standards of medical practice), the 
current physician population could 
reasonably care for a patient population 
increased by 5 to 10 percent. 


E. Burden and Cost of the Proposed 
Recordkeeping and Reporting 
Requirements 


The recordkeeping and reporting 
requirements of this proposed rule 
would apply to all ESRD services 
furnished by the facility. These include 
outpatient dialysis, self-care dialysis 
training, and home dialysis services, 
supplies, and equipment. We believe 
that these proposed rules merely clarify 
existing requirements. New cost 
reporting forms, developed under our 
current regulations, have been made 
available for comment and submitted to 
the Office of Management and Budget 
for approval. The cost report form for 
independent renal dialysis facilities 
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(HCFA 265) will be effective for cost 
reporting periods ending on or after 
September 30, 1981. The new hospital 

’ cost report form (HCFA 2552) will be 
effective for cost reporting periods 
beginning on or after December 5, 1980. 

As discussed above, these 
requirements will make no significant 
additional demands on hospital-based 
facilities, as they are nearly identical to 
current practices. Hospitals must keep 
records and report costs on both their 
annual cost report (HCFA 2552) and the 
Renal Dialysis Facility Cost and 
Statistical Questionnaire (HCFA 9734). 
The changes resulting from this rule will 
consolidate these requirements and 
clarify the application of the principles 
of Subpart D. This will benefit hospital- 
based facilities without adding 
recordkeeping costs or reporting burden. 
Similarly, these requirements will 

place little additional recordkeeping 
burden on independent dialysis 
facilities. Under § 405.541(f), and the 
requirements imposed through the 
HCFA 9734, each facility must already 
keep the records that are needed ‘to 
comply with these requirements. The 
new report form for independent 
facilities will require them to show 
clearly how costs are allocated, and will 
standardize treatment of costs better 
than is now the case, but the bottom-line 
figures reported will be essentially the 
same in nature as those reported now. 
The independent facilities may have to 
show the derivation of these figures in 
greater detail than previously, but the 
reports will be based on the same kinds 
of records that are already being kept. 
We think that the potential slight 
increase in reporting burden, (on a once- 
a-year basis for about 450 independent 
facilities) will be more than 
compensated for by the improvements in 
comparability of data. 


Appendix II—Area Wage Indexes 
A. Calculation of the Indexes 


We have calculated a wage index for 
each of about 320 areas. These areas are 
divided into three categories: New 
England County Metropolitan Areas 
(NECMAs), Standard Metropolitan 
Statistical Areas (SMSAs) and rural 
areas. (For each State, there is one rural 
area, comprising all counties in that 
State that are not included in a NECMA 
or SMSA.) These are standard 
geographical classifications used for 
many types of reports and analyses. 

The area wage-index is essentially 
very simple. First, we calculated the 
national average wage level for all 
hospital workers, combining data from 
all geographic areas. Second, we 
calculated a separate local average 


wage level for each SMSA, NECMA, 
and rural area. We then divided each 
local average by the national average. 
This computation resulted in a set of 
index values that show the relation of 
wages in each area to wages nationally. 

In developing the wage index, we 
have used approximate, rather than 
actual, index values for 26 areas. (These 
approximate values are identified by 
asterisks in Table I.) We made this 
change because the BLS has informed us 
that its confidentiality requirements 
prohibit it from disclosing actual data 
for areas that include fewer than 3 
hospitals. To make it possible to 
calculate limits for these areas, we have 
asked the BLS to identify the areas 
having wage index values numerically 
closest to, but not less than, the areas 
for which it cannot supply actual data. 
In the case of each area for which actual 

ta are unavailable, we have 
substituted the wage index value 
identified by BLS as being closest to the 
actual value. These approximate values 
are either equal to, or greater than, the 
wage index values that would be 
calculated based on the actual data. We 
believe that the use of approximate 
rather than actual values for these areas 
will not affect the accuracy of the 
incentive payment rates significantly, 
and will assure that no facility's 
payment is reduced because actual data 
for its area are unavailable. 


B. Revision of the Indexes 


Due to the 1980 census, there have 
been recent changes and additions to 
the SMSAs and NECMAs. There 
changes are not reflected in the indexes 
printed here, because they were not 
incorporated in the indexes we used to 
adjust our cost data and make our 
projections. However, when we publish 
these proposals as a final rule, we plan 
to use the most recent indexes available. 

We expect, though, on the basis of 
experience, that we will occasionally 
need to revise a particular index to 
reflect improved data on correction of 
reporting problems. When this occurs, 
we will notify the intermediaries and 
facilities affected, but we will not 
publish a notice in the Federal Register. 


TABLE I—WAGE INDEX FOR URBAN AREAS 


Urban area (SMSA or NECMA) po 


8628 
1.0593 


9787 


9105 
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TABLE I—WAGE INDEX FOR URBAN AREAS— 
Continued 


Urban area (SMSA or NECMA) 
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TABLE I—WaGE INDEX FOR URBAN AREAS— 


Continued 


Urban area (SMSA or NECMA) 


Hartford-New Britain-Bristol, CT.. 
Honolulu, Hi.. 

Houston, TX.. 

Huntington-Ash 

Huntsville, AL..... 

indianapolis, IN... 

lowa City, 1A .. 

Jackson, Mi... 

Jackson, MS.. 


Lafayette, LA 
Lafayette-West Lafayette, IN 


New Bedford-Fall River, MA.. 


New Brunswick-Perth oe NJ... 


TABLE I—WaGE INDEX FOR URBAN AREAS— 
Continued 


Urban area (SMSA or NECMA) 


Parkersburg-Marietta, WV-OH 
Pascagoula-Moss Point, MS.... 
Paterson-Clifton-Passaic, NJ... 
Pensacola, FL. 

Peoria, IL... 

Pet 

Philadelphia, PA-NJ.. 


Pittsfield, MA.. 

Portiand, ME... 

Portland, OR-' 

Poughkeepsie, NY .. 
Providence-Warwick-Pawtucket, Ri 


Rochester, MN... 
Rochester, NY... 


Salt Lake City-Ogden, UT. 
San Angelo, TX essed 


TABLE I—WAGE INDEX FOR URBAN AREAS— 
Continued 


Urban area (SMSA or NECMA) 


Tuscaloosa, AL. 

Tyler, TX........ 

Utica-Rome, NY .. 
Vallejo-Fairfield- Napa, CA... 
Vineland-Millville-Bridgeton, NJ.. 


Washington, DC-MD-VA 


West Plam Beach-Boca Raton, FL 
Wheeling, WV-OH... 


Wichita Falls, TX.. 


Williamsport, PA 
Wilmington, DE-NJ-MD ... 


Worcester-Fitchburg-Leominster, MA. 
Yakima, WA... 


Youngstown-Warren, OH... 
‘ Approximate value for area. 


TABLE II—WAGE INDEX FOR RURAL AREAS 


State (all non-SMSA and non-NECMA counties) 


Alabama ... 
Alaska... 
Arizona... 
Arkansas ... 
California ... 
Colorado.... 
Connecticut... 
Delaware ... 


(FR Doc. 82-3733 Filed 2-11-82; 8:45 am] 
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DEPARTMENT OF EDUCATION 


34 CFR Parts 74, 76, 78, 200 and 201 


Chapter 1 of the Education 
Consolidation and improvement Act of 
1981—Financial Assistance to Local 
Educational Agencies to Meet Special 
Educational Needs of Disadvantaged 
Children 


AGENCY: Department of Education. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: Under Chapter 1 of the 
Education Consolidation and 
Improvement Act of 1981, the 
Department provides financial 
assistance to State and local 
educational agencies to meet the special 
educational needs of educationally 
deprived children on the basis of 
entitlements calculated under Title I of 
the Elementary and Secondary 
Education Act of 1965. The Secretary 
proposes regulations implementing that 
portion of Chapter 1 that provides 
financial assistance to local educational 
agencies to meet the special educational 
needs of educationally deprived 
children in attendance areas with high 
concentrations of children from low- 
income families. The Secretary intends 
to issue separate regulations governing 
the Chapter 1 programs operated by 
State agencies. 

The Secretary also proposes to amend 
the regulations in 34 CFR Parts 74 and 76 
(the Education Department General 
Administrative Regulations (EDGAR)) to 
indicate that these regulations do not 
apply to Chapter 1 programs; to amend 
34 CFR Part 78 (the regulations for the 
Education Appeal Board); and to repeal 
34 CFR Part 201 (which contained 
regulations for Title I that will be 
replaced by the proposed regulations for 
34 CFR Part 200). 

DATES: Comments on this notice of . 
proposed rulemaking must be submitted 
April 13, 1982. 

ADDRESSES: Written comments should 
be submitted to Dr. John-F. Staehle, 
Compensatory Education Programs, 
Department of Education, 400 Maryland 
Avenue, SW., (Room 3642, ROB-3), 
Washington, D.C. 20202. 

All comments submitted in response 
to this notice will be available for public 
inspection, during and after the 
comment period, in Room 3642, ROB-3, 
7th and D Streets, SW., Washington, 
D.C., between the hours of 8:00 a.m. and 
4:30 p.m., Monday through Friday of 
each week except Federal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Dr. John F. Staehle, Compensatory 

. Education Programs, Department of 
Education, 400 Maryland Avenue, SW., 


(Room 3642, ROB-3), Washington, D.C. 
20202. Telephone (202) 245-2722. 


SUPPLEMENTARY INFORMATION: 
A. Overview of Chapter 1 


» Chapter 1 of the Education 
Consolidation and Improvement Act of 
1981 (Chapter 1) was enacted as part of 
Subtitle D of Title V of the Omnibus 
Budget Reconciliation Act of 1981 (Pub. 
L. 97-35). Chapter 1 supersedes Title I of 
the Elementary and Secondary 
Education Act of 1965, as amended 
(Title I). The purpose of Chapter 1 is to 
continue to provide financial assistance 
to State and local educational agencies 
to meet the special educational needs of 
educationally deprived children, on the 
basis of entitlements calculated under 
Title I, but to do so in a manner which 
will eliminate burdensome, unnecessary, 
and unproductive paperwork and free 
the schools of unnecessary Federal 
supervision, direction, and control. 

The programs authorized by Chapter 1 
provide financial assistance to— 

¢ Local educational agencies (LEAs) 
for projects designed to meet the special 
educational needs of educationally 
deprived children and children in local 
institutions for neglected or delinquent 
children; 

¢ State agencies for projects designed 
to meet the special educational needs of 
handicapped children; 

¢ State agencies for projects designed 
to meet the special educational needs of 
children in institutions for neglected or 
delinquent children, or in adult 
correctional institutions; ; 

© State educational agencies (SEAs) 
for projects designed to meet the special 
educational needs of migratory children 
of migratory agricultural workers or 
migratory fishermen; and 

¢ The Secretary of the Interior to meet 
the special educational needs of Indian 
children. ° 

The proposed regulations in this 
notice apply only to that portion of 
Chapter 1 that provides financial 
assistance to LEAs. The Secretary 
intends to issue separate regulations to 
govern the other Chapter 1 programs. 


B. Overview of these proposed 
regulations 


These proposed regulations relate 
to— 

¢ Applying for Chapter 1 Funds for 
Grants to Local Educational Agencies 
(Subpart.A). 

¢ Allocation of Chapter 1 Funds for 
Grants 'to Local Educational Agencies 
(Subpart B). 

© Project Requirements (Subpart C). 

¢ Fiscal Requirements (Subpart D). 
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¢ Participation in Chapter 1 Programs 
of Educationally Deprived Children in 
Private Schools (Subpart E). 

© Due Process Procedures (Subpart F). 


C. Summary of regulatory provisions 


1. Applying for Chapter 1 Funds for 
Grants to Local Educational Agencies 


Subpart A contains definitions of 
several key terms and explains the 
procedures for applying for Chapter 1 
funds. As indicated in § 200.10, a State 
that wishes to receive Chapter 1 funds 
for LEA projects designed to meet the 
special educational needs of 
educationally deprived children must 
have on file with the Secretary 
assurances that meet the requirements 
in section 435 of the General Education 
Provisions Act (GEPA) pertaining to 
fiscal control and fund accounting 
procedures. Sections 200.12-200.13 
describe the procedures for submission 
of an LEA's project application for 
approval by an SEA. Section 200.14 
provides that an SEA shall approve an 
LEA's application if that application 
meets the requirements in section 556 of 
Chapter 1. 


2. Allocation of Chapter 1 Funds for 
Grants to Local Educational Agencies 


Subpart B describes the method of 
allocating Chapter 1 funds to LEAs for 
basic grants, special incentive grants, 
and concentration grants. It is unlikely 
that poverty data from the 1980 census 
will be available before the end of next 
summer. It is the Department's current 
intention to use 1970 census data in 
determining county aggregate 
allocations of Chapter 1 funds for the 
1982-83 school year. Sections 200.45- 
200.46 specify procedures for the 
reallocation, under certain 
circumstances, of Chapter 1 funds by 
SEAs and the Secretary. 


3. Project Requirements 


Although the Chapter 1 statute retains 
most of the basic project design 
characteristics found in Title I, it reflects 
the congressional intent to simplify the 
requirements. Subpart C contains the 
requirements that apply to the design 
and operation of local Chapter 1 
projects. These requirements relate to— 

* Selection of attendance areas 
(§ 200.50). 

¢ Annual needs assesment (§ 200.51). 

* Sufficient size, scope, and quality of 


' project (§ 200.52). 


¢ Consultation with parents and 
teachers (§ 200.53). 

¢ Evaluation (§ 200.54). 

¢ Allowable costs (§ 200.55). 

© Recordkeeping requirements 
(§ 200.56). 
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© Access to records and audits 
_ (§ 200.57). 

¢ Compromise of audit claims 
($ 200.58). 

* State rulemaking (§ 200.59). 

It should be emphasized that the 
provisions in Subpart C reflect the new 
flexibility provided by Chapter 1. For 
example, although an LEA must still 
conduct an annual assessment of 
educational needs, under § 200.51(b) 
that needs assessment must only permit, 
but need not require, the selection of 
those educationally deprived children in 
the greatest need of special assistance. 
Under § 200.53, and LEA is required to 
consult with parents and teachers of 
children being served, but is no longer 
required to have parent advisory 
councils. Although § 200.54 requires an 
LEA to evaluate its Chapter 1 project, it 
is not required to use any particular 
evaluation models. 


4. Fiscal Requirements 


Subpart D sets forth the fiscal 
requirements that apply to LEAs that 
receive Chapter 1 funds. The provisions 
in this subpart relate to— 

Maintenance of effort (§ § 200.60- 
200.61). 

¢ Supplement, not supplant (§ 200.62). 

© Comparability of services (§ 200.63). 

Chapter 1 retains the underlying 
principles of equity that were reflected 
in the fiscal requirements of Title I. 
However, Chapter 1 has significantly 
streamlined and modified those 
requirements so as to reduce the burden 
on LEAs and provide greater flexibility 
in determining compliance. The 
— regulations reflect these 

8. 

Under § 200.60, SEAs determine an 
LEA's compliance with the maintenance 
of effort requirement. Section 200.60(a) 
allows a ten percent leeway in meeting 
the maintenance of. effort requirement 
by requiring that the LEA’s fiscal effort 
for the preceding fiscal year be not less 
than 90 percent of that effort for the 
second preceding year. In addition, 

§ 200.61 permits an SEA, rather than the 
Secretary, to waive the maintenance of 
effort requirement for one fiscal year if 
the SEA determines that a waiver would 
be equitable due to exceptional or 
uncontrollable circumstances, such as a 
natural disaster of a precipitous and 
unforeseen decline in the financial 
resources of the LEA. The Conference 
Report indicates that Congress 
considers declining resources as a result 
of severe economic conditions, natural 
disaster, or similar circumstances as 
grounds for a waiver. However, the 
Report also indicates that tax initiatives 
or referenda are not to be considered 


grounds for a waiver. 127 Cong. Rec. H 
5645 (daily ed. July 29, 1981). 

Section 200.62 provides that an LEA 
may use Chapter 1 funds only to 
supplement, and to the extent practical, 
increase the level of funds that would, in 
the absence of Chapter 1 funds, be made 
available from non-federal sources for 
the education of pupils participating in 
Chapter 1 projects, and in no case may 
Chapter 1 funds be used to supplant 
non-federal funds. However, as 
indicated in § 200.62(b), in determining 
compliance with this supplement, not 
supplant requirement, an LEA may now 
exclude State and local funds expended 
for special designed to meet 
the educati ol needs of educationally 
deprived children, if those programs are 
consistent with the purposes of Chapter 
1. Section 200.62(c) specifically provides 
that an LEA shall not be required to 
provide Chapter 1 services outside the 
regular classroom or school program in 
order to demonstrate compliance with 
the supplement, not supplant 
requirement. 

Section 200.63 provides that State and 
locally funded services in project areas 
must be at least comparable to services 
in non-project areas. If all attendance 
areas are selected as project areas, 
State and locally funded services must 
be substantially comparable in each 
project area. However, as indicated in 
§ 200.63(e), an LEA is deemed to have 
met the comparability requirement if it 
has filed with the SEA a written 
assurance that it has established: (1) A 
districtwide salary schedule; (2) a policy 
to ensure equivalence among schools in 
teachers, administrators, and auxiliary 
personnel; and (3) a policy to ensure 
equivalence among schools in the 
provision of curriculum materials and 
instructional supplies. Section 200.63(d) 
permits an LEA, in determining 
compliance with the comparability 
requirement, to exclude State and local 
funds expended for special programs 
designed to meet the educational needs 
of educationally deprived children, if 
those programs are consistent with the 
purposes of Chapter 1. In addition, 

§ 200.63(c) provides that unpredictable 
changes in student enrollment or 
personnel assignments that occur after 
the beginning of a school year are not 
included as a factor in determining 
compliance with the comparability 
requirement, 


5. Participation in Chapter 1 Programs 
of Educationally Deprived Children in 
Private Schools 


Chapter 1 makes extensive provision 
for the participation of educationally 
deprived children in private schools. 
Subpart D clarifies the following areas 
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regarding the participation of these 
children: responsibility of LEAs to 
provide Chapter 1 services; factors used 
determining equitable participation; use 
of public school employees on other 
than public school premises; and public 
supervision and control of funds and 
equipment. 


6. Due Process Procedures 


Subpart E contains specific 
procedures to afford due process 
protections to SEAs and LEAs © 


° By-pass determinations under 
section 557(b) of Chapter 1. 

¢ Final audit determinations. 

* Determinations to withhold funds. 

The by-pass procedures in §§ 200.80- 
200.85 specify procedures for an 
affecated SEA or LEA to challenge a 
determination by the Secretary to 
implement a by-pass. 

Sections 200.90~-200.103 provide SEAs 
with procedures for challenging adverse 
final audit deterrminations and 
decisions to withhold funds. Under the 
proposed regulations, these proceedings 
will be conducted before the Education 
Appeal Board. However, proceedings 
regarding final audit determinations will 
be conducted in accordance with the 
practice and procedure of the Education 
Appeal Board whereas proceedings 
regarding the withholding of funds will 
be conducted in accordance with the 
provisions of the Administrative 
Procedure Act. 


D. Additional Guidance 


Consistent with the Administration’s 
efforts to reduce regulatory burden 
while increasing State and local 
flexibility, these proposed regulations 
address a limited number of issues. As a 
result, these proposed regulations do not 
prescribe specific methods for 
implementing each of the changes that 
Chapter 1 makes in previous Title I 
requirements (e.g., changes in 
requirements concerning comparability 
of services, selection of project areas, 
needs assessment, and parental 
involvement). To the extent feasible, the 
Secretary will give deference to an 
SEA’s interpretation of a Chapter 1 
requirement if that interpretation is not 
inconsistent with the Chapter 1 statute, 
legislative history, and regulations. 

Although the Secretary chooses not to 
impose any additional regulatory 
requirements concerning Chapter 1 

program design, he is aware that many 
State and local officials have requested 
guidance regarding implementation of 
Chapter 1 programs. As a result, the 
Secretary will provide further non- 
regulatory guidance designed to assist 





State and local officials in implementing 
Chapter 1. This guidance will be binding 
on the Department but not on SEAs or 
LEAs. It will clearly indicate that State 
and local officials are free to develop— 
indeed, are encouraged to develop— 
alternative approaches to the examples 
discussed. 


E. Application of Other Statutes and 
Regulations ‘ 


1. Recipients of funds under Chapter 1 
are recipients of Federal financial 
assistance and therefore must comply 
with Federal civil rights laws generally 
applicable to recipients of Federal 
financial assistance. Consequently, 
those statutes, as well as the regulations 
that implement them, apply to Chapter 1 
programs. The applicable civil rights 
regulations are found in 34 CFR Parts 
100, 104, and 106 and 45 CFR Part 90. 

2. Section’ 412(b) of GEPA (the 
“Tydings Amendment”) which allows 
SEAs and LEAs to “carry over” Chapter 
1 funds—that is, to use them either in 
the fiscal year for which the funds were 
appropriated or in the succeeding fiscal 
year—applies to Chapter 1. 

As described in section 596 of the 
Education Consolidation and 
Improvement Act of 1981, sections 434, 
435, and 436 of GEPA relating to State 
monitoring and State and local general 
applications do not apply to Chapter 1 
programs except to the extent that they 
relate to fiscal control and fund 
accounting procedures (including the 
title to property acquired with Federal 
funds). The provision in section 434 of 
GEPA which applies to Chapter 1 is in 
paragraph (a)(2) pertaining to the 
Secretary’s discretionary authority to 
request a plan on audits. The Secretary 
has decided that it would be unduly 
burdensome to require such a plan. 

Section 435 of GEPA applies to 
Chapter 1 only with respect to 
paragraphs (b)(2)} and (b)(5)}, which 
pertain to two assurances concerning 
fiscal control and fund accounting 
procedures. Section 436 of GEPA applies 
to Chapter 1 with regard to similar 
assurances in paragraphs (b)(2) and 
(b)(3). 

Except for the sections indicated 
above, the provisions in GEPA have 
been determined not to apply to 
programs under Chapter 1. 

3. Sections 1741 {distribution of block 
grant funds), 1742 {reports on the 
proposed use of funds and public 
hearings), 1743 (transition provisions), 
and 1745 (State audit requirements) of 
the Omnibus Budget Reconciliation Act 
of 1981 do not apply to Chapter 1. 
However, section 1744 regarding access 

to records by the Comptroller General 


does apply, and its provisions have been 
incorporated in § 200.57 of this part. 

4. This notice of proposed rulemaking 
proposes that EDGAR does not apply to 
programs under Chapter 1. In particular, 
the provisions in 34 CFR Part 76, which 
deals with State-administered programs, 
and 34 CFR Part 74, which incorporates 
OMB Circulars A-21, A-87, A-102, and 
A-110, do not apply. Instead, States may 
apply equivalent procedures of their 
own for financial management and 
control of their programs. However, 
States continuing to use the provisions 
in 34 CFR Part 74 will be considered to 
be in compliance with the accountability 
provisions of Chapter 1. This document 
proposes an amendment to EDGAR to 
implement this policy. In addition, as 
indicated in § 200.3(e) of these proposed 
regulations, the definitions in 34 CFR 
Part 77 (definitions in EDGAR that apply 
generally to education programs) do not 
apply to Chapter 1 programs. 

5. With the exception of Attachment 
P, OMB Circular A-102 and its 
attachments do not apply to programs 
under Chapter 1. As indicated in 
§ 200.57(b) of these proposed 
regulations, State and local agencies 
that receive Chapter 1 funds must 
comply with the audit requirements in 
Attachment P, 


Executive Order 12291 


This notice of proposed rulemaking 
has been reviewed by the Department in 
accordance with Executive Order 12291 
and is classified as non-major because it 
does not meet the criteria for major 
regulations established in the Order. 

The purpose of Executive Order 12291 
of February 17, 1981 is to relieve 
regulatory burdens. The Order requires 
the Department, when promulgating new 
regulations, to— 

(a) Base administrative decisions on 
adequate information concerning the 
need for, and consequences of, proposed 
government action; 

(b) Ensure that a regulation's benefits 
to society outweigh its costs to society; 

(c} Choose regulatory objectives that 
maximize the net benefits to society; 
and 

(d) Choose the regulatory approach 
involving the lowest net cost to society. 

The Secretary has incorporated these 
requirements as part of the 
Department's procedures for issuing 
regulations. To assist the Department in 
complying with the specific 
requirements of Executive Order 12291 
and its overall purpose of reducing 
regulatory burden, public comment is 
especially invited on whether there may 
be further opportunities to reduce any 
regulatory burden found in these 
proposed Chapter 1 regulations. 
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Invitation to Comment 


Public comments are invited on this 
notice of proposed rulemaking. Written 
comments and recommendations may 
be sent to the contact person listed at 
the beginning of this preamble. All 
comments received on or before (the 
60th day after publication of this notice) 
will be considered in developing the 
final Chapter 1 regulations. In particular, 
the Secretary invites comment on the 
appropriateness of continuing to use the 
historical definition of educationally 
deprived children set forth in § 200.3 of 
the proposed regulations. 

All comments submitted in response 
to this notice will be available for public 
inspection, during and after the 
comment period, in Room 3642, ROB-3, 
7th and D Streets, SW., Washington, 
D.C., between the hours of 8:00 a.m. and 
4:30 p.m., Monday through Friday of 
each week except Federal holidays. 


Regulatory Flexibility Act 


The Secretary certifies that these 
proposed regulations will not have a 
significant economic impact on a 
substantial number of small entities. 


Citation of Legal Authority 


A citation of statutory or other legal 
authority is placed in parentheses on the 
line following each substantive 
provision of the proposed regulations. 


Dated: February 8, 1982. 
T. H. Bell, 
Secretary of Education. 


(Catalog of Federal Domestic Assistance No. 
84-010, Educationally Deprived Children— 
Local Educational Agencies and No. 84-012, 
Educationally Deprived Children—State 
Administration) 


The Secretary proposes to revise Part 
200 of Title 34 of the Code of Federal 
Regulations to read as follows: 


PART 200—FINANCIAL ASSISTANCE 
TO LOCAL EDUCATIONAL AGENCIES 
TO MEET SPECIAL EDUCATIONAL 
NEEDS OF DISADVANTAGED 
CHILDREN 


Subpart A—Applying for Chapter 1 Funds 
for Grants to Local Educational Agencies 


General 


Sec. 

200.1 
200.2 
200.3 
200.4 
200.5 


Purpose. 

Applicability of regulationsin this part. 

Definitions. 

Acronyms that are frequently used. 

Amount of funds available for Chapter 
1 grants. 

200.6-200 [Reserved] 


Application Procedure 


200.10 State assurances. 
200.11 Payments for State administration. 
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Sec. 

200.12 LEAs that may receive Chapter 1 
funds. 

200.13 Submission of LEA project 
applications to the SEA. 

200.14 SEA approval of applications. 

200.15-200.19 [Reserved] 


Subpart B—Allocation of Chapter 1 Funds 
for Grants to Local Educational Agencies 


Basic Grants 


200.20 Eligibility of LEAs for basic grants. 

200.21 Determination by the Secretary of 
basic grants. 

200.22 Allocation of county aggregate 
amounts by SEAs. 

200.23 Exceptions to county aggregate 
amounts. 

200.24-200.29 [Reserved] 

Special Incentive Grants 

200.30 Eligibility for special incentive 
grants. 

200.31 Amount of special incentive grants. 

200.32 Method of making special incentive 
grants. 

200.33 Use of special incentive grant funds. 

200.34-200.39 [Reserved] 


Concentration Grants 


200.40 States entitled to receive 
concentration grant funds. 

200.41 Determinations of State and county 
concentration grants. 

200.42 Determinations of LEA allocations. 

200.43 Method of awarding concentration 
grant funds. 

200.44 Use of concentration grant funds. 


Reallocation 


200.45 Reallocation of Chapter 1 funds by 
SEAs. 

200.46 Reallocation of Chapter 1 funds by 
the Secretary. 

200.47-200.49 [Reserved] 


Subpart C—Project Requirements 

200.50 Selection of attendance areas. 

200.51 Annual needs assessment. 

200.52 Sufficient size, scope, and quality of 
project. 

200.53 Consultation with parents and 
teachers. 

200.54 Evaluation. 

200.55 Allowable costs. 

200.56 Recordkeeping requirements. 

200.57 Access to records and audits. 

200.58 Compromise of audit claims. 

200.59 State rulemaking. 


Subpart D—Fiscal requirements 

200.60 Maintenance of effort. 

200.61 Waiver of the maintenance of effort 
requirement. 

200.62 @Supplement, not supplant. 

200.63 Comparability of services. 

200.64-200.69 [Reserved] 


Subpart E—Participation in Chapter 1 
Programs of Educationally Deprived 
Children in Private Schools 


200.70 Responsibility of LEAs. 

200.71 Factors used in determining equitable 
participation. 

200.72 Funds not to benefit a private school. 

200.73 Use of public school employees. 

200.74. Equipment and supplies. 


Sec. 

200.75 Construction. 

200.76-200.79 [Reserved] 

Subpart F—Due Process Procedures 


Procedures for By-Pass 

200.80 By-pass—General. 

200.81 Notice by Secretary. 

200.82 By-pass procedures. 

200.83 Appointment and functions of a 
hearing officer. 

200.84 Hearing procedures. 

200.85 Post hearing procedures. 

200.86-200.89 [Reserved] 


Other Due Process Procedures 

200.90 General. 

200.91 Jurisdiction. 

200.92 Definitions. 

200.83 Eligibility for review. 

200.94 Written notice. 

200.95 Filing an application for review of a 
final dudit determination or a 
withholding hearing. 

200.96 Review of the written notice. 

200.97 Acceptance of the application. 

200.98 Rejection of the application. 

200.99 Intervention. 

200.100 Practice and procedure. 

200.101 The Panel's decision. 

200.102 Opportunity to comment on the 
Panel's decision. 

200.103 - The Secretary's decision. 

Authority: Secs. 552-558, 591-596 of Pub. L. 

No. 97-35, 95 Stat. 464-469, 480-482 (20 U.S.C. 

3801-3807, 3871-3876), unless otherwise 

noted. 


Subpart A—Applying for Chapter 1 
Funds for Grants to Local Educational 
Agencies 


General 


§ 200.1 Purpose. 

Under Chapter 1 of the Education 
Consolidation and Improvement Act of 
1981 (Chapter 1), the Secretary provides 
financial assistance to local educational 
agencies (LEAs) for projects designed to 
meet the special educational needs of— 

(a) Educationally deprived children 
selected in accordance with section 556 
of Chapter 1; and 

(b) Children in local institutions for 
neglected or delinquent children. 


(Sec. 552, 20 U.S.C. 3801; sec. 555, 20 U.S.C. 
3804; sec. 556, 20 U.S.C. 3805) 


§ 200.2 Applicability of regulations in this 
part. 

(a) The regulations in this part apply 
to projects for which the Secretary 
provides financial assistance to LEAs 
under Chapter 1. 

(b) The regulations do not apply to 
Chapter 1 projects operated by State 
agencies for handicapped children, 
neglected or delinquent children, or 
migratory children or migratory 
agricultural workers of migratory 
fishermen. 


(Sec. 552-558, 20 U.S.C. 3801-3807) 
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§ 200.3 Definitions. 

(a) The definitions in section 595 of 
the Education Consolidation and ~ 
Improvement Act of 1981 apply to the 
programs covered by this part. 

(b) In addition to the definitions 
referred to in paragraph (a), the 
following definitions apply to this part: 

“Attendance area” means, in relation 
to a particular public school, the 
geographical area in which the children 
who are normally served by that school 
reside. However, if a child’s school 
attendance area cannot be determined 
on a geographical basis, the child is 
considered to be in the school 
attendance area of the school to which 
the child is assigned or would be 
assigned if the child were not attending 
a private school or another public school 
on a voluntary basis. 

“Chapter 1” means Chapter 1 of the 
Education Consolidation and 
Improvement Act of 1981. 

“Children” means persons— 

(1) Not above age 21 who are entitled 
to a free public education not above 
grade 12; or 

(2) Who are of preschool age. 

“Educationally deprived children” 
means children whose educational 
attainment is below the level that is 
appropriate for children of their age. 

“Fiscal year” means the Federal fiscal 
year—a period beginning on October 1 
and ending the following September 
30—or another twelve-month period 
normally used by the State educational 
agency for recordkeeping. 

“Institution for delinquent children” 
means, as determined by the SEA, a 
public or private residential facility that 
is operated for the care of children who 
have been determined to be delinquent 
or in need of supervison. 

“Institution for neglected children” 
means, as determined by the SEA, a 
public or private residential facility— 
other than a foster home—that is 
operated for the care of children who 
have been committed to the institution— 
or voluntarily placed in the institution 
under applicable State law—because of 
the abandonment by, neglect by, or 
death of parents. 

“Preschool children” means children 
who are— 

(1) Below the age and grade level at 
which the LEA provides free public 
education; and 

(2) Of the age or grade level at which 
they can benefit from an organized 
instructional program provided in a 
school or instructional setting. 

“Project area” means an attendance 
area in which a high concentration of 
children from low-income families 
reside, and that is selected by an LEA 
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under section 556(b) of Chapter 1, 
without regard to the locality of the 
project itself, as an area from which 
children are to be selected to participate 
in a Chapter 1 project. 

“Public,” as appliéd to an agency, 
organization, or institution, means under 
the administrative supervision or control 
of a government other than the Federal 
Government. 

“Title I” means Title I of the 
Elementary and Secondary Education 
Act of 1965, as amended. 

(c) Additional definitions pertaining to 
the due process procedures in §§ 200.90- 
200.103 are contained in § 200.92. 

(d) Any term used in the provisions of 
Title I referenced in section 554 of 
Chapter 1 and not defined in section 595 
of Chapter 1 has the same meaning as 
that term was given in Title I. 

(e) The definitions in 34 CFR Part 77 
(definitions in EDGAR that apply 
generally to education programs) do not 
apply to programs covered by this part. 
(Sec. 552-558; 20 U.S.C, 3801-3807; sec. 595, 20 
U.S.C. 3875) 


§ 200.4 Acronyms that are frequently 
used. 

The following acronyms are used 
frequently in this part: 

“LEA” stands for local educational 
agency. 

“SEA” stands for State educational 
agency. ; 
(Sec. 552-558, 20 U.S.C. 3801-3807; sec. 595, 20 
U.S.C. 3875) 


§ 200.5 Amount of funds available for 
Chapter 1 grants. 

(a) Grants to SEAs. The Secretary 
annually notifies an SEA of the amount 
of funds the SEA is eligible to receive 
for the next fiscal year for— 

(1) Allocation to LEAs under 
paragraph (b} of this section; and 

(2) State administration of Chapter 1 
programs. 

(b) Grants to LEAs. The SEA, on the 
basis of county allocation provided by 
the Secretary or, if necessary, on the 
basis of other data, shall annually— 

(1) Determine, in accordance with 
§§ 200.21, 200.23, 200.31, and 200.42, the 
amount of Chapter 1 funds that each 
LEA is eligible to receive under this part 
for the next fiscal year; and 

(2) Notify each LEA of the amount 
determined under paragraph (b)(1) of 
this section. 


(Sec. 554, 20 U.S.C. 3803) 

§§ 200.6-200.9 [Reserved] 
Application Procedure 

§ 200.10 State assurances. 


A State that wishes to receive Chapter 
1 funds for LEA projects designed to 


meet the special educational needs of 
educationally deprived children shall 
have on file with the Secretary 
assurances that— 

(a) Have been properly submitted to 
the Secretary by the SEA of that State; 
and 

(b) Meet the requirements in section 
435 of the General Education Provisions 
Act (GEPA) as they relate to fiscal 
control and fund accounting procedures. 


(Sec. 596, 20 U.S.C. 3876) 


§ 200.11 Payments for State 
administration. 

The Secretary pays each State an 
amount to be spent by it for the proper 
and efficient performance of its duties 
under Chapter 1, provided that the 
amount paid by.the Secretary for any 
fiscal year does not exceed the limits 
imposed by sections 554(b) and 554(d) of 
Chapter 1. 

(Sec. 554(b), 20 U.S.C. 3803(b); sec. 554(d), 20 
U.S.C. 3803(d)) 


§ 200.12 LEAs that may receive Chapter 1 
funds. 

An LEA that is eligible to receive 
funds for a fiscal year may receive those 
funds through a grant from the SEA, if 
the LEA has on file with the SEA a 
Chapter 1 project application that— 

(a) Describes the projects to be 
conducted with the Chapter 1 funds; and 

(b) Has been approved by the SEA. 


(Sec. 556, 20 U.S.C. 3805) 


§ 200.13 Submission of LEA project 
applications to the SEA. 

(a) Frequency of submission. An LEA 
shall submit to the SEA an application 
for a Chapter 1 project to be conducted 
during a period of not more than three 
fiscal years, including the first fiscal 


_ year for which a grant is made under 


that application. 

(b) Contents of the application. The 
LEA's Chapter 1 project application 
must include— 

‘ (1) A description of the Chapter 1 
Project to be conducted; and 

(2) The assurances required under 
section 556(b) of Chapter 1. 

(c) Annual updating of information in 
Chapter 1 application. An LEA shall 
annually update its Chapter 1 project 
application by submitting to its SEA— 

(1) Data showing that the LEA has 
maintained its fiscal effort as required 
by section 558(a) of Chapter 1; and 

(2) A budget for the expenditure of 
Chapter 1 funds. 


(Sec. 556, 20 U.S.C. 3805) 


§ 200.14 SEA approval of applications. 
(a) Standards for approval. An SEA 

shall approve an application of an LEA 

for Chapter 1 funds, if that application 
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meets the requirements in section 556 of 
Chapter 1. : 

(b) Effect of SEA approval. SEA 
approval of an application under 
paragraph (a) of this section does not 
relieve the LEA of its responsibility to 
comply with all applicable requirements. 


(Sec. 556, 20 U.S.C. 3805) 
§§ 200.15-200.19 [Reserved] 


Subpart B—Allocation of Chapter 1 
Funds for Grants to Local Educational 
Agencies 


Basic Grants 


§ 200.20 Eligibility of LEAs for basic 
grants. 

(a) Each LEA in a State—other than 
Guam, American Samoa, the Virgin 
Islands, the Northern Mariana Islands, 
and the Trust Territory of the Pacific 
Islands—is eligible for a basic Chapter 1 
grant for a fiscal year if— 

(1) The Secretary determines, on the 
basis of satisfactory available data, that 
there are at least 10 children counted 
under section 111{c) of Title I (Children 
to be counted) in the school district of 
the LEA; or 

(2) The Secretary does not have 
available satisfactory data on a school 
district basis, but the school district 
served by the LEA is located, in whole 
or in part, in a county in which the 
Secretary determines there are at least 
10 children counted under section 111(c) 
of Title I. 

(b) The Secretary allocates funds 
appropriated for basic Chapter 1 grants 
among Guam, American Samoa, the 
Virgin Islands, the Northern Mariana 
Islands, and the Trust Territory of the 
Pacific Islands on the basis of their 
respective needs for Chapter 1 funds, 
and to the Secretary of the Interior for 
programs for Indian children. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.21 Determination by the Secretary 
of basic grants. 

(a) If satisfactory census data are 
available from the Department of 
Commerce, the Secretary determines the 
amount of the basic Chaptet 1 grant that 
each LEA in a State—other than Guam, 
American Samoa, the Virgin Isla@ls, the 
Northern Mariana Islands, and the Trust 
Territory of the Pacific Islands—is 
eligible to receive for a fiscal year under 
the method in sections 111(a)(2)(A) 
(relating to amounts when data are 
available) and 111{c) of Title I. 

(b)(1) If satisfactory census data are 
not available from the Department of 
Commerce for LEAs, the Secretary 
determines the county aggregate amount 
of basic Chapter 1 grant funds that all 
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LEAs in a county are eligible to receive 
under the method in sections 
111(a)(2)(B) (relating to amounts when 
data are not available) and 111{c) of 
Title I. 

(2) The county aggregate amount 
referred to in paragraph (b)({1) of this 
section includes an amount based on the 
number of children aged 5 through 17 
who—under the criteria in section 
111(c)(2)(B) of Title I (relating to 
determining numbers of children)—are 
living in institutions for neglected or 
delinquent children, or being supported 
in foster homes with public funds, but 
who are not counted under Subpart 3 of 
Part B of Title I (Programs for neglected 
or delinquent children operated by State 
agencies) for purposes of a grant to a 
State agency. 

(c) If the amount siolenniticind for 
basic grants for any fiscal year exceeds 
the.amount appropriated for basic 
grants in fiscal year 1979, the 
Secretary—under section 111(a)(3)(D) of 
Title I (relating to allocating amounts 
over the amounts available for fiscal 
year 1979)—allocates one half of the 
excess amount to SEAs on the basis of 
data from the 4975 survey of income and 
education conducted by the Bureau of 
the Census. 

(d) If the funds appropriated by 
Congress for any fiscal year are not 
sufficient to pay the full amount that all 
LEAs are eligible to receive under basic 
Chapter 1 grants, the Secretary ratably 
reduces, using the procedures in section 
193 of Title I (Adjustments where 
necessitated by appropriations), the 
amount available to each LEA or 
county. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.22 Allocation of county aggregate 
amounts by SEAs. 

Except as provided in § 200.23, an 
SEA shall allocate the county aggregate 
amounts, determined by the Secretary 
under § 200.21, by using the following 
procedures: 

(a) Allocations based on children in 
/ocal institutions for neglected or 
delinquent children. (1) Except as 
provided in paragraphs (a)(2), (a)(3), and 
(a)(4) of this section, the SEA shall first 

allocate to a particular LEA that portion, 
~ if any, of the county aggregate amount 
that is based—_ 

(i) On the number of children, aged 5 
through 17, in the LEA’s district who 
resided in a local institution for 
neglected or delinquent children—and 
were not counted under Subpart 3 of 
Part B of Title I (Programs for neglected 
or delinquent children operated by State 
agencies)—for at least 30 consecutive 
- days, at least one of which was in the 


month of October of the preceding fiscal 
year; or 

(ii) If the data referred to in paragraph 
(a)(1){i) of this section are not available 
before January of the calendar year in 
which the Secretary's determination 
under § 200.21 is made, on the most 
recent reliable data available at the time 
of the determination. 

(2) If the SEA determines that the LEA 
is unable or unwilling to provide for the 
special educational needs of the 
children referred to in paragraph: (a){1) 
of this section, the SEA shall— 

(i) Reduce the LEA’s allocation by the 
amount that is based on children in local 
institutions for neglected or delinquent 
children; and 

(ii) Assign that portion of the LEA's 
grant to— 

(A) The SEA if the SEA assumes 
educational responsibility for those 
children; or 

(B) Another State or local public 
agency if that agency agrees to assume 
educational responsibility for those 
children. 

(3) If no public agency is willing to 
assume educational responsibility for 
the children referred to in paragraph 
(a)(1) of this section, the SEA may not 
reallocate that portion of the LEA’s 
grant that is based on children in local 
institutions for neglected or delinquent 
children to any other agency. 

(4) fa local institution for neglected. 
or delinquent children closes and the 
children are transferred to an institution 
in the school district of another LEA, the 
SEA shall adjust the allocations of the 
two LEAs to reflect that transfer. 

(b) Allocations based on the 
distribution of children from low-income 
families.—{1} General rule. After 
following the procedures in paragraph 
(a) of this section, the SEA shall allocate 
the remaining county aggregate amount 
to LEAs in the county on the basis of the 
best available data on the number of 
children from low-income families in the 
school districts of those LEAs. 

(2) Special circumstances. The SEA 
shall adjust the allocations that it makes 
under paragraph (b){1) of this section. to 
reflect the following special 
circumstances: 

(i) LEAs in more than one county. Ifa 
school district of an LEA overlaps a 
county boundary, the SEA shall make, 
on a proportionate basis, a separate 
allocation to that LEA from the county 
aggregate amount for each county in 
which that district is located provided 
the aggregate number of children in the 
LEA is 10.or more. 

(ii) LEAs serving children from 
another LEA. If an LEA serves a 
substantial number of children from the 
school district of another LEA or serves 


_ directly to LEAs without 


different children within the same 
geographical area as another LEA, the 
SEA may adjust the allocations of those 
LEAs, among them, in a manner that it 
determines will best carry out the 
purposes of Chapter 1. 

(iii) Changes in LEAs. lf an LEA's 
school district is merged or 
consolidated, or a portion of the district 
is transferred to another LEA, the SEA 
may— 

(A) Adjust the allocations of those 
LEAs to reflect the number of children 
from low-income families for whom 
each remaining LEA is providing a free 
public education; or 

(B) Permit an LEA that submitted a 
previously approved project application 
to carry out the approved project, by 
itself or in cooperation with another 
LEA, during the remainder of the fiscal 
year. 

(3) Minimum allocation. The SEA is 
not required to allocate to an LEA a 
basic grant of Chapter 1 funds generated 
by fewer than 16 children. 


(Sec. 554, 20 U.S.C. 3803} 


§ 200.23 Exceptions to county aggregate 
amounts. 

In any State in which a large number 
of LEAs overlap county boundaries, the 
SEA may make allocations of basic 
grants and ee incentive grants 
regard to 
counties, if such allocations were made 
during fiseal year 1982, except that— 

(a) Precisely the same factors are to 


-be used to determine the amount as 


were used to compute the county 
aggregate amount under § 200.21(b); and 

(b) An LEA dissatisfied with the 
determination is to be afforded an 
opportunity for a hearing on the matter 
by the SEA. 


(Sec. 558(e), 20 U.S.C. 3807fe)) 
§§ 200.24-200.29 [Reserved] 
Special Incentive Grants 


§ 200.30 Eligibility for special incentive 
grants. 

(a) An LEA that is eligible to receive a 
basic Chapter 1 grant for any fiscal year 
shall be entitled to an additional grant — 
under section 116 of Title I (relating to 
special incentive grants) if the LEA is 
located in a State that has in effect for 
that fiscal year a State program— 

(1) That meets the requirements in 
section 131(c) of Title I (which describes 
certain State and local compensatory 
education programs that are similar to 
Title I) and section 116{a)(2){B) of Title I 
(relating to the percentage of State funds 
expended in low-income areas). 

(b)(1) An SEA that desires to have its 
LEAs be eligible to receive an additional 
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grant shall develop a system for 
determining the eligibility data required 
by section 116(b)(4) of Title I and the 
amount of State funds expended.under 
the State program referred to in 
paragraph (a) of this section. 

(2) Upon request, the SEA shall submit 
to the Secretary information on the 
system developed in paragraph (b)(1) of 
this section. 

(Sec. 554, 20 U.S.C. 3803) 


§ 200.31 Amount of special incentive 
grants. 

The amount of special incentive 
grants to which the LEAs in a State are 
entitled for any fiscal year is determined 
under the procedures in section 116(b) 
and (c) of Title I. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.32 Method of making special 
incentive grants. 

The Secretary includes that amount of 
special incentive grant funds that a 
State is entitled to receive during a 
particular fiscal year in the amount of 
Chapter 1 funds paid to that State for 
that fiscal year. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.33 Use of special incentive grant 
funds. 

An LEA that receives special 
incentive grant funds shall use those 
funds to carry out activities described in 
the approved project application for 
Chapter 1 funds that the LEA submits to 
the SEA under § 200.13. 


(Sec. 554, 20 U.S.C. 3803) 
§§ 200.34-200.39 [Reserved] 
Concentration Grants 


§ 200.40 States entitied to receive 
concentration grant funds. 

A State—other than Guam, American 
Samoa, the Virgin Islands, the Northern 
Mariana Islands, and the Trust Territory 
of the Pacific Islands—that is eligible for 
a grant under Chapter 1 for any fiscal 
year is entitled to concentration grant 
funds from the amount of concentration 
grant funds available for that fiscal year. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.41 Determinations of State and 
county concentration grants. 

(a) The Secretary determines the 
amount of concentration grant funds 
that each eligible county and State by 
using the procedures in section 117 of 
Title I (relating to the amount of the 
concentration grant). 

(b) Each State that is entitled to 
concentration grant funds receives at 
least one-quarter of one percent of the 
total concentration grant funds available 
for the fiscal year. 


(1) A county that meets the statutory 
eligibility criteria and is located in a 
State that receives the minimum 
allocation of concentration grant funds 
is allocated the same proportion of the 
total concentration grant allocation as 
an eligible county that is located in a 
State that receives more than the 
minimum allocation. After each county 
has been allocated its proportionate 
share, the Secretary allocates to the 
SEA any concentration grant funds that 
remain unallocated. 

(2) If no county in a State that 
receives the minimum allocation of 
concentration grant funds meets the 
statutory eligibility criteria, the 
Secretary alloCates the total amount of 
the minimum allocation of concentration 
grant funds to the SEA. 

(3) The SEAs that receive the 
minimum allocation of concentration 
grant funds may distribute the amount 
that has been allocated to the SEA 
under (b) (1) and (2) of this section— 

(i) Among only those counties that 
receive basic grants and have high 
concentrations of children from low- 
income families. The SEA shall use the 
best available data on the current 
distribution of children from low-income 
families for selecting these counties; or 

(ii) Among all counties in the State 
that receive basic grant funds based on 
the total number of children counted in 
each county for purposes of the basic 
grant statutory formula under the 
criteria in section 111(c) of Title I. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.42 Determinations of LEA 
allocations. 

(a) The SEA shall distribute 
concentration grant funds among the 
LEAs in each county that receives those 
funds in accordance with § 200.41, on 
the basis of the current distribution 
within each of those counties of children 
aged 5 through 17. In making this 
distribution, the SEA shall use either of 


the following procedures, as applicable: ~ 


(1) Each LEA in which 20 percent or 
more of the children are counted as 
being from low-income families under 
the Chapter 1 basic grant formula 
receives a portion of the county's 
concentration grant allocation based on 
the number of children counted under 
the basic grant formula. 

(2) Each LEA in which less than 20 
percent of the children are counted as 
being from low-income families under 
the basic grant formula receives a 
portion of the county's concentration 
grant allocation based on (i) the number 
of children counted under the Chapter 1 
basic grant formula multiplied by (ii) a 
fraction in which the numerator is the 
percentage of children in the LEA that 
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are counted under the basic grant 
formula and the denominator is 20. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.43 Method of awarding 
concentration grant funds. 

The Secretary includes the amount of 
concentration grant funds that a State is 
entitled to receive during a particular 
fiscal year in the amount of Chapter 1 
funds paid to that State for that fiscal 
year. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.44 Use of concentration grant funds. 


An LEA that receives concentration 
grant funds shall use those funds to 
carry out activities that are described in 
an approved project application for 
Chapter 1 funds that the LEA submits to 
the SEA under § 200.13. 


(Sec. 554, 20 U.S.C. 3803) 
Reallocation 


§ 200.45 Reallocation of Chapter 1 funds 
by SEAs. 

(a) During each fiscal year, an SEA 
shall— 

(1) Determine which, if any, LEAs 
have received allocations of Chapter 1 
funds that exceed the amount required 
to— 

(i) Operate their Chapter 1 projects 
effectively during the current fiscal year; 
and 

(ii) Provide a prudent and justifiable 
reserve of Chapter 1 funds for operating 
their Chapter 1 projects effectively 
during the next fiscal year; and 

(2) Notify each LEA identified under 
paragraph (a)(1) of this section of— 

(i) The amount of that LEA’s Chapter 1 
funds that the SEA is considering 
reallocating to other LEAs under 
paragraph (b) of this section; and 

(ii) The opportunity for that LEA to 
amend its Chapter 1 application to 
include approvable proposals for use of 
the excess funds. 

(b)(1) If the LEA fails to properly 
amend its Chapter 1 application in 
response to the opportunity provided 
under paragraph (a) of this section, the 
SEA shall reallocate the excess Chapter 
1 funds to LEAs that have the greatest 
need for such funds for the purpose of, 
where appropriate, redressing inequities 
inherent in, or mitigating hardships 
caused by, the application of the 
allocation provisions in Section 111(a} of 
Title I as a result of factors like 
population shifts and changing economic 
circumstances. 

(2) The SEA shall notify the Secretary 
of those reallocations. 


(Sec. 554, 20 U.S.C. 3803) 
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§ 200.46 Reallocation of Chapter 1 funds 
by the Secretary. 

If excess amounts of Chapter 1 funds 
remain after an SEA has completed the 
process in § 200.45, the Secretary 
distributes those excess funds among 
other States on the basis of need. 


(Sec. 554, 20 U.S.C. 3803) 
§ 200.47-200.49 [Reserved] 


Subpart C—Project Requirements 
§ 200.50 Selection of attendance areas. 


An LEA that receives Chapter 1 funds 
shall operate Chapter 1 projects that 
are— 

(a) Conducted in attendance areas of 
the LEA having the highest 
concentrations of low-income children; 

(b) Located in all attendance areas of 
the LEA if the LEA has a uniformly high 
concentration of low-income children; or 

(c) Designed to utilize part of the 
Chapter 1 funds for services that 
promise to provide significant help for 
all low-income children served by the 
LEA. 


(Sec. 556(b)(1), 20 U.S.C. 3805(b)(1)) 


§ 200.51 Annual needs assessment. 


An LEA that receives Chapter 1 funds 
shall base its Chapter 1 project on an 
coment assessment of educational needs 
that— 

(a) Identifies educationally deprived 
children in all eligible attendance areas, 
including educationally deprived 
children in private schools; 

(b) Permits, but does not require, the 
selection of those educationally 
deprived-children in the greatest need of 
special assistance; and _ 

(c) Determines the educational needs 
of the children selected to participate 
with sufficient specificity to ensure 
concentration on those needs. 


(Sec. 556(b}(2); 20 U.S.C. 3805(b)(2)} 


§ 200.52 Sufficient size, scope, and quality 
of project. 

An LEA that receives Chapter 2 funds 
shall use those funds for a project that is 
of sufficient size, scope, and quality to 
give reasonable promise of substantial 
progress toward meeting the special 
educational needs of the children being 
served. 


(Sec. 556(b)(3), 20 U.S.C. 3805(b)(3)} 


§ 200.53 Consultation with. none and 
teachers. 

(a) An LEA that receives Chapter 1 
funds shalt design -and implement its 
Chapter 1 project in consultation with 
parents and teachers of the children 
being served, including parents and 
teachers of children.in private schools. 


(b) To meet the consultation 
requirement in paragraph (a) of this 
section, an LEA may, but is not required 
to, establish and use parent advisory 
councils. 


(Sec..556(b)(3),. 20 U.S.C. 3805(b){3); 127 Cong, 
Rec. H5645 (daily ed. July 29, 1981)) 


§ 200.54 Evaluation. 

An LEA that received Chapter 1 funds 
shall, at least once every three years, 
conduct an evaluation of its Chapter 1 
project that includes— 

(a) Objective measurements of 
educational achievement in basic skills; 
and 

(b) A determination of whether 
improved performance is sustained over 
a period of more than one year. 


(Sec. 556(b)(4); 20 U.S.C. 3805(b){4)) 


§ 200.55 Allowable costs. 

(a) An LEA may use Chapter 1 funds 
only to meet the costs of project 
activities that— 

(1) Are designed to meet the special 
educational needs of educationally 
deprived children identified under 
section 556({b)(2) of Chapter 1; 

(2) Are included in an application 
approved by an SEA under § 200.14; and 

(3) Comply with all applicable 
Chapter 1 requirements, including the 
assurances required under section 
556(b) of Chapter 1. 

(b) The project activities referred to in 
paragraph (a) of this section may 
include the activities in section 555(c) of 
Chapter 1. 


(Sec. 555(c), 20 U.S.C. 3804{c))} 


§ 200.56 Recordkeeping requirements. 

(a) An SEA or LEA that receives 
Chapter 1 funds shall use fiscal control 
and fund accounting procedures that 
will ensure proper disbursement of and 
accounting for Chapter 1 funds. 

(b) The SEA or LEA shall keep— 

(1) Records of the amount and 
disposition of all Chapter 1 funds, 
including records that show the share of 
the cost provided from non-Chapter 1 
sources; 

(2) Other records that are needed to 
facilitate an effective audit of the 
Chapter 1 project and that show 
compliance with Chapter 1 
requirements; and 

(3) Evaluation data collected under 
§ 200.54. 

(c) All records required under this 
section must be retained— 

(1) For three years after the close of 
the fiscal year in which the funds were 
spent; 

(2) Until all pending audits concerning 
the Chapter 1 project have been 
completed; and 


(3) Until all findings and 
recommendations arising out of any 
audits concerning the Chapter 1 project 
have been finally resolved. 

(Sec. 555(d); 20 U.S.C. 3804{d); sec. 556(b}: 20 
U.S.C. 3805(b); sec. 591(a), 20 U.S.C. 3871{a); 
sec. 596(a), 20 U.S.C. 3876fa)) 


§ 200.57 Access to records and audits. 


(a) For the purpose of evaluating and 
reviewing the use of Chapter 1 funds, 
the Inspector General of the Department 
and the Comptroller General are 
authorized to conduct audits and shall 
have access to any books, accounts, 
records, correspondence, or other 
documents that— 

(1) Are related to programs assisted 
with Chapter 1 funds; and 

(2) Are in the possession, custody, or 
control of SEAs or LEAs. 

(b) Any State or local government that 
receives Chapter 1 funds shall comply 
with the audit requirements in 
Attachment P to OMB Circular A-102. 
(Sec. 1744, 31 U.S.C. 1243 note; secs. 3, 4, and 
6 of the Inspector General Act of 1978, Pub. L. 
No. 95-452 (5 U.S.C. App.}; sec. 202 of the 
Intergovernmental Cooperation Act of 1968; 
Pub. L. No. 90-577 (42 U.S.C. 4212}} 


§ 200.58 Compromise of audit claims. 

In deciding whether to compromise 
audit claims, or in 
possible compromises to the Department 
of Justice, the Secretary may take into 
account— 

(a) The cost of collecting the claim; 

(b} The probability of the claim being 
upheld; 

(c) The nature of the violation 
involved; 

(d) Whether the practices of the SEA 
or LEA that resulted in the audit finding 
have been corrected; 

(e) Whether the SEA or LEA is in all 
other respects in compliance with 
Chapter 1; and 

(f} The extent to which the SEA or 
LEA agrees to use non-Federal funds to 
supplement Chapter 1 programs. 


Sec. 555(d), 20 U.S.C 3804{d))} 


§ 200.59 State rulemaking. 

In accordance with State law, the 
State or an appropriate entity thereof, 
may adopt rules, regulations, 
procedures, guidelines, and criteria . 
regarding the use of Chapter 1 funds, 
provided that those rules, regulations, 
procedures, guidelines, and criteria do 
not conflict with the provisions of— 

(a) Chapter 1; 

(b) The regulations in this part; or’ 

(c) Other applicable Foserat statutes. 
and regulations. 

(Sec. 556, 20 U.S.C. $800; sec. $04. 20 USC. 
3871) 
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Subpart D—Fiscal Requirements 


§ 200.60 Maintenance of effort. 


(a) Basic standard. Except as 
provided in § 200.61, an SEA shall pay 
an LEA its allocation of funds under 
Chapter 1 if the SEA finds that either the 
combined fiscal effort per student or the 
aggregate expenditures of State and 
local funds with respect to the provision 
of free public education in the LEA for 
the preceding fiscal year was not less 
than 90 percent of the combined fiscal 
effort per student or the aggregate 
expenditures for the second preceding 
fiscal year. 

(1) Meaning of “preceding fiscal 
year.” For purposes of determining 
maintenance of effort, “preceding fiscal 
year” means the Federal fiscal year or 
the 12-month fiscal period most 
commonly used in a State for official 
reporting purposes prior to the beginning 
of the Federal fiscal year for which 
funds are available. 


Example: For funds first made available on 
July 1, 1982, if a State is using the Federal 
fiscal year, the “preceding fiscal year” is 
Federal Fiscal Year 1981 (which began on 
October 1, 1980). If s State is using a fiscal 
year that begins in July 1, 1982, the 
“preceding fiscal year” is the 12-month fiscal 
period ending on June 30, 1981. 


(b) Failure to maintain effort. (1) If an 
LEA fails to maintain effort and a 
waiver under § 200.61 is not appropriate, 
the SEA shall reduce the LEA's 
allocation of funds under Chapter 1 in 
the exact proportion to which the LEA 
fails to meet 90 percent of both the 
combined fiscal effort per student and 
aggregate expenditures (using the 
measure most favorable to the LEA) for 
the second preceding fiscal year. 

(2) In determining maintenance of 
effort for the fiscal year immediately 
following the fiscal year in which the 
LEA failed to maintain effort, the SEA 
may consider the LEA's fiscal effort for 
the second preceding fiscal year to be 90 
percent of the combined fiscal effort per 
student or aggregate expenditures for 
the third preceding fiscal year. 


Example: An LEA fails to maintain effort 
because its fiscal effort in the preceding fiscal 
year (1981) is less than 90 percent of its fiscal 
effort in the second preceding fiscal year 
(19:0); then, in the following fiscal year, the 
LEA's fiscal effort in the second preceding 
year /1981) would be considered to be 90 
pe ent of its fiscal effort in the third 
p’ cceding fiscal year (1980). 

(Se=. 558(a), 20 U.S.C. 3807(a)) 


§ 200.1 Waiver of maintenance of effort 
requirement. 
(a)(1) An SEA may waive, for one 


fiscal year only, the maintenance of 
effort requirement in § 200.60 if the SEA 


determines that a waiver would be 
equitable due to exceptional or 
uncontrollable circumstances. These 
circumstances include— 

(i) A natural disaster; 

(ii) A precipitous and unforeseen 
decline in the financial resources of the 
LEA; or 

(iii) Other exceptional or 
uncontrollable circumstances. 

(2) An SEA may not consider tax 
initiatives or referenda to be exceptional 
or uncontrollable circumstances. 

(b)(1) If the SEA grants a waiver 
under paragraph (a) of this section, the 
SEA shall allocate to the affected LEA 
its full entitlement of Chapter 1 funds. 

(2) In determining maintenance of 
effort for the fiscal year immediately 
following the fiscal year for which the 
waiver was granted, the SEA may 
consider the LEA’s fiscal effort for the 
second preceding fiscal year to be 90 
percent of the combined fiscal effort per 
student or aggregate expenditures for 
the third preceding fiscal year. 


Example: An LEA secures a waiver 
because its fiscal effort in the preceding fiscal 
year (1981) is less than 90 percent of its fiscal 
effort in the second preceding fiscal year 
(1980) due to exceptional or uncontrollable 
circumstances; then, in the following fiscal 
year, the LEA’s fiscal effort in the second 
preceding fiscal year (1981) would be 
considered to be 90 percent of its fiscal effort 
in the third preceding fiscal year (1980). 

(Sec. 558(a)(3), 20 U.S.C. 3807(a)(3); 127 Cong, 
Rec, H5645 (daily ed. July 29, 1981)) 


§ 200.62 Supplement, not supplant. 

(a) Except as provided in paragraph 
(b) of this section, an LEA may use 
Chapter 1 funds only to supplement and, 
to the extent practical, increase the level 
of non-federal funds that would, in the 
absence of Chapter 1 funds, be made 
available for the education of pupils 
participating in Chapter 1 projects, and 
in no case may Chapter 1 funds be used 
to supplant those non-federal funds. 

(b) An LEA may exclude, for the 
purpose of determining compliance with 
the supplement, not supplant 
requirement in paragraph (a) of this 
section, State and local funds spent in 
carrying out special programs to meet 
the educational needs of educationally 
deprived children, if those programs are 
consistent with the purposes of Chapter 
ae 

(c) In order to demonstrate 
compliance with the supplement, not 
supplant requirement is paragraph (a) of 
this section, an LEA shall not be 
required to provide Chapter 1 services 
outside the regular classroom or school 
program. 

(Sec. 558(b); 20 U.S.C. 3807(b); sec. 558(d), 20 
U.S.C. 3807(d)) 
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§ 200.63 Comparability of services. 

(a) Except as provided in paragraphs 
(b), (c), and (d) of this section, an LEA 
may receive Chapter 1 funds only if it 
uses State and local funds to provide 
services in project areas that, taken as a 
whole, are at least comparable to 
services being provided in school 
attendance areas that are not receiving 
Chapter 1 funds. 

(b) Except as provided in paragraphs 
(c) and (d) of this section, if an LEA 
selects all its school attendance areas as 
project areas, the LEA may receive 
Chapter 1 funds only if it uses State and 
local funds to provide services that, 
taken as a whole, are substantially 
comparable in each project area. 

(c) Unpredictable changes in student 
enrollment or personnel assignments 
that occur after the beginning of a 
school year shall not be included as a 
factor in determining compliance with 
the comparability of services 
requirements in patagraphs (a) and (b) 
of this section. 

(d) An LEA may exclude, for the 
purpose of determining compliance with 
the comparability requirements in 
paragraphs (a) and (b) of this section, 
State and local funds spent in carrying 
out special programs to meet the 
educational needs of educationally 
deprived children, if these programs are 
consistent with the purposes of Chapter 
i. 

(e) An LEA shall be deemed to have 
met the comparability requirements in 
paragraphs (a) and (b) of this section if 
it has filed with the SEA a written 
assurance that it has established— 

(1) A districtwide salary schedule; 

(2) A policy to ensure equivalence 
among schools in teachers, 
ee and auxiliary personnel; 
an 

(3) A policy to ensure equivalence 
among schools in the provision of 
curriculum materials and instructional 
supplies. 


(Sec. 558 (c) and (d); 20 U.S.C. 3807 (c) and 
(d)) 


§ 200.64-200.69 [Reserved] 


Subpart E—Participation in Chapter 1 
Programs of Educationally Deprived 
Children in Private Schools 


§ 200.70 Responsibility of LEAs. 

(a) An LEA shall provide 
educationally deprived children residing 
in a project area of the LEA who are 
enrolled in private‘elementary and 
secondary schools with special 
educational services and arrangements 
as will assure participation on an 
equitable basis of those children in 





Federal Register / Vol. 47, No. 30 / Friday, February 12, 1982 / Proposed Rules 


accordance with the requirements in 
§§ 200.70-200.76 and section 557(a) of 
Chapter 1. 

(b) The LEA shall provide the 
opportunity to participate in a manner 
that is consistent with the number and 
special educational needs of the 
educationally deprived children in 
private schools. 

(c) The LEA shall exercise 
administrative direction and control 
over Chapter 1 funds and property that 
benefit educationally deprived children 
in private schools. 

(d) Provision of services to children 
enrolled in private schools must be 
provided by employees of a public 
agency or through a contractor which is 
independent of the private school and of 
any religious organization. 

(e) In its application for Chapter 1 
funds, the LEA shall make provision for 
services to educationally deprived 
children attending private elementary 
and secondary schools. 

(Sec. 555, 20 U.S.C. 3804; sec. 556(b)(5), 20 
U.S.C. 3805(b)(5); sec. 557(a), 20 U.S.C. 
3806(a); sec. 596(a), 20 U.S.C. 3876(a)) 


§ 200.71 Factors used in determining 
equitable participation. 

(a) Equal expenditures. Expenditures 
for educational services and 
arrangements for educationally deprived 
children in private schools must be 
equal (taking into account the number of 
children to be served and the special 
educational needs of such children) to 
expenditures for children enrolled in the 
public schools of the LEA. 

(b) Services on an equitable basis. 
The Chapter 1 services that an LEA 
provides for educationally deprived 
children in private schools must be 
equitable (in relation to the services 
provided to public school children) and 
must be of sufficient size, scope, and 
quality to give reasonable promise of 
substantial progress toward meeting the 
special educational needs of the private 
school children to be served. 

(Sec. 557(a), 20 U.S.C. 3806(a); sec. 556(b)(3), 
20 U.S.C. 3805(b)(3)) 


§ 200.72 Funds not to benefit a private 
school. 

(a) An LEA shall use Chapter 1 funds 
to provide services that supplement the 
level of services that would, in the 
absence of Chapter 1 services, be 
available to children in a private school. 

(b) An LEA shall use Chapter 1 funds 
to meet the special educational needs of 
children in private schools, but not for— 

(1) The needs of a private school; or 

(2) The general needs of the children 
in a private school. 


(Sec. 557(a), 20 U.S.C. 3806(a)) 


§ 200.73 Use of public school employees. 

An LEA may use Chapter 1 funds to 
make public employees available in 
other than public facilities— 

(a) To the extent necessary to provide 
equitable Chapter 1 services designed 
for children in a private school; and 

(b) If those services are not normally 
provided by the private school. 


(Sec. 557{a), 20 U.S.C. 3806(a)) 
§ 200.74 Equipment and supplies. 


(a) To meet the requirements of 
section 557(a) of Chapter 1, a public 
agency must keep title to and exercise 
continuing administrative control of all 
equipment and supplies that the LEA 
acquires with Chapter 1 funds. 

(b) The public agency may place 
equipment and supplies in a private 
school for the period of time needed for 
the program. 

(c) The public agency shall insure that 
the equipment or supplies placed in a 
private school— 

(1) Are used for Chapter 1 purposes; 
and 

(2) Can be removed from the private 
school without remodeling the private 
school facility. 

(d) The public agency shall remove 
equipment or supplies from a private 
school if— 

(1) The equipment or supplies are no 
longer needed for Chapter 1 purposes; or 

(2) Removal is necessary to avoid use 
of the equipment or supplies for other 
than Chapter 1 purposes. 

(e) For the purpose of this section, the 
term “public agency” includes the LEA. 
(Sec. 557(a), 20 U.S.C. 3806(a); sec. 596(a), 20 
U.S.C. 3876(a)) 


§ 200.75 Construction. 

No Chapter 1 funds may be used for 
the construction of private school 
facilities. 

(Sec. 557(a), 20 U.S.C. 3806(a)) 
§ 200.76-200.79 [Reserved] 


Subpart F—Due Process Procedures 
Procedures for By-Pass 
§ 200.80 By-pass—General. 

(a) The Secretary implements a by- 
pass if an LEA— (1) Is prohibited by law 
from providing Chapter 1 services for 


private school children on an equitable ~ 


basis; or 

(2) Has substantially failed to provide 
services for private school children on 
an equitable basis. 

(b) If the Secretary implements a by- 
pass, the Secretary waives the LEA's 
responsibility for providing Chapter 1 
services for private school children and 
arranges to provide the required 
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services. Normally, the Secretary hires a 
contractor to provide the Chapter 1 
services for private school children 
under a by-pass. The Secretary deducts 
the cost of these services, including any 
administrative costs, from the 
appropriate allocations of Chapter 1 
funds provided to the LEA and SEA. 


(Sec. 557(b), 20 U.S.C. 3806(b)) 


§ 200.81 Notice by Secretary. 

(a) Before taking any final action to 
implement a by-pass, the Secretary 
provides the affected LEA and SEA with 
written notice. (b) In the written notice, 
the Secretary— 

(1) States the reasons for the proposed 
by-pass in sufficient detail to allow the 
LEA and SEA to respond; 

(2) Cites the requirement that is the 
basis for the alleged failure to comply; 
and 

(3) Advises the LEA and SEA that 
they have at least 45 days to submit 
written objections to the proposed by- 
pass and may request in writing the 
opportunity for a hearing to show cause 
why the by-pass should not be 
implemented. 

(c) The Secretary sends the notice to 
the LEA and the SEA by certified mail 
with return receipt requested. 


(Sec. 557(b)(4)(A), 20 U.S.C. 3808(b)(4)(A)) 


§ 200.82 By-pass procedures. 

Sections 200.83-200.85 contain the 
procedures that the Secretary uses in 
conducting a show cause hearing. These 
procedures may be modified by the 
hearing officer if all parties agree it is 
appropriate to modify them for a 
particular case. 


(Sec. 557(b)(4)(A), 20 U.S.C. 3806(b)(4)(A)) 


§ 200.83 Appointment and functions of a 
hearing officer. 

(a) If an LEA or SEA requests a show 
cause hearing, the Secretary appoints a 
hearing officer and notifies appropriate 
representatives of the affected private 
school children that they may 
participate in the hearing. 

(b) The hearing officer has no 
authority to require or conduct 
discovery, or to rule on the validity of 
any statute or regulation. 

(c) The hearing officer notifies the 
LEA, SEA, and representatives of the 
private school children of the time and 
place of the hearing. 


(Sec. 557(b)(4)(A), 20 U.S.C. 3806(b)(4)(A)) 


§ 200.84 Hearing procedures. 

(a) At the hearing, a transcript is 
taken. The LEA, SEA, and 
representatives of the private school 
children each may be represented by 
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legal counsel, and each may submit oral 
or written evidence and arguments at 
the hearing. 

(b) Within ten days after the hearing, 
the hearing officer indicates that a 
decision will be issued on the basis of 
the existing record, or requests further 
information from the LEA, SEA, 
representatives of the private school 
children, or Department of Education 
officials. 


(Sec. 557(b)(4)(A), 20 U.S.C. 3806(b)(4)(A)) 


§ 200.85 Post hearing procedures. 

(a) Within 120 days after the hearing 
record is closed, the hearing officer 
issues a written decision on whether the 
proposed by-pass should be 
implemented. The hearing officer sends 
copies of the decision to the LEA, SEA, 
representatives of the private school 
children, and the Secretary. 

(b) The LEA, SEA, and 
representatives of the private school 
children each may submit written 
comments on the decision to the 
Secretary within thirty days from the 
receipt of the hearing officer's decision. 

(c) The Secretary may adopt, reverse, 
or modify the hearing officer's decision. 


(Sec. 557(b)(4){A), 20 U.S.C. 3806(b)(4)(A)) 
§§ 200.86-200.89 [Reserved] 
Other Due Process Procedures 


§ 200.90 General. 

Sections 200.91-200.103 contain rules 
for the conduct of— 

(a) Proceedings for the review of final 
audit determinations arising under 
Chapter 1; and 

(b) Withholding hearings arising 
under Chapter 1. 

(Sec. 564(a)(6), 20 U.S.C. 2814{a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 200.91 Jurisdiction. 

The Secretary designates the 
Education Appeal Board to hear 
proceedings for the review of final audit 
determinations and withholding 
hearings under Chapter 1. 


(Sec. 555(d), 20 U.S.C. 3804(d); sec. 592, 20 
U.S.C. 3872; 34 CFR Part 78) 


§ 200.92 Definitions. 

For the purposes of §§ 200.90-200.103, 
the following definitions apply: 

“Appellant” means an SEA that 
requests— 

(a) A review of a final audit 
determination; or 

(b) A withholding hearing. 

“Authorized Department official” 
means— 

(a) The Secretary; or . 

(b) A person employed by the 
Department who has been designated to 
act under the Secretary's authority. 


“Board” means the Education appeal 
Board of the Department. 

“Board Chairperson” means the Board 
member designated by the Secretary to 
serve as administrative officer of the 
Board. 

“Final audit determination” means a 
written notice issued by an authorized 
Department official disallowing 
expenditures made by a recipient under 
Chapter 1. 

“Hearing” means any review 
proceeding conducted by the Board. 

“Panel” means an Education Appeal 
Board Panel consisting of at least three 
members of the Board designated by the 
Board Chairperson to sit in any case. 

“Panel Chairperson” means the 
person designated by the Board 
Chairperson to serve as the presiding 
officer of a Panel. 

“Party” means— 

(a) The recipient requesting or 
appearing at a hearing under these 
regulations; 

(b) The authorized Department official 
who issued the final audit determination 
being appealed or the notice of an intent 
to withhold funds; or 

(c) Any person, group, or agency that 
files an acceptable application to 
intervene. : 

“Recipient” means the named party or 
entity that initially received Federal 
funds under Chapter 1. 

“Withholding” means stopping 
payment of Federal funds under Chapter 
1 to a recipient and stopping the 
recipient's authority to charge costs 
under Chapter 1 for the period of time 
the recipient is in violation of a 
requirement. 


(Sec. 555(d), 20 U.S.C. 3804(d); 20 U.S.C. 
1234{a)) 


§ 200.93 Eligibility for review. 

Review under these regulations is 
available to a recipient that receives a 
written notice from an authorized 
Department official of— 

(a) A final audit determination; or 

(b) An intent to withhold funds. 


(Sec. 555(d), 20 U.S.C. 3804(d); sec. 592, 20 
U.S.C. 3872) 


§ 200.94 Written notice. 


(a) Written notice of a final audit 
determination. (1) An authorized 
Department official issues a written 
notice of a final audit determination to a 
recipient in connection with Chapter 1. 

(2) In the written notice, the 
authorized Department official— 

(i) Lists the disallowed expenditures 
made by the recipient; 

(ii) Indicates the reasons for the final 
audit determination in sufficient detail 
to allow the recipient to respond; 
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(iii) Cites the requirements that are 
the basis for the alleged failure to 
comply; and 

(iv) Advises the recipient that it must 
repay the disallowed expenditures to 
the Department or, within 30 calendar 
days of its receipt of the written notice, 
request a review by the Board of the 
final audit determination. 

(3) The authorized Department offical 
sends the written notice to the recipient 
by certified mail with return receipt 
requested. 

(b) Written notice of an intent to 
withhold. (1) An authorized Department 
offical issues a written notice to a 
recipient under Chapter 1 of an intent to 
withhold funds. 

(2) In the written notice, the 
authorized Department official— 

(i) Indicates the reasons why the 


_recipient failed to comply substantially 


with a requirement that applies to the 
funds; 

(ii) Cites the requirement that is the 
basis for the alleged failure to comply; 
and 

(iii) Advises the recipient that it may 
request a hearing before the Board. 

(3) The authorized Department official 
sends the written notice to the recipient 
by certified mail with return receipt 
requested. 

(Sec. 555(d), 20 U.S.C. 3804(d); sec. 592, 20 
U.S.C. 3872) 


§ 200.95 Filing an application for review of 
a final audit determination or a withholding 
hearing. 


(a) An appellant seeking review of a 
final audit determination or a 
withholding hearing shall file a written 
application with the Board Chairperson 
no later than 30 calendar days after the 
date it receives written notice. 

(b) In the application, the appellant 
shall attach a copy of the written notice 
and shall, to the satisfaction of the 
Board Chairperson— 

(1) Identify the issues and facts in 
dispute; and . 

(2) State the appellant's position, 
together with the pertinent facts and 
reasons supporting that position. 

(Sec. 555(d), 20 U.S.C. 3804(d); sec. 592, 20 
U.S.C. 3872) 


§ 200.96 Review of the written notice. 


(a) The Board Chairperson reviews 
the written notice of the final audit 
determination or the intent to withhold 
funds after an application is received 
under § 200.95 to insure that the written 
notice meets the applicable 
requirements in § 200.94. 

(b) If the Board Chairperson decides 
that the written notice does not meet the 
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applicable requirements in § 200.94, the 
Board Chairperson— 

(1) Returns the determination to the 
official who issued it so that the 
determination may be properly 
modified; an 

(2) Notifies the recipient of that 
decision. 

(c) If the official makes the 
appropriate modifications and the 
recipient wishes to pursue its appeal to 
the Board, the recipient shall amend its 
application within 30 calendar days of 
the date it receives the modification. 
(Sec. 555(d), 20 U.S.C. 3804(d); sec. 592, 20 
U.S.C. 3872) 


§ 200.97 Acceptance of the application 

If the appellant files an application 
that meets the requirements of § 200.95, 
the Board Chairperson— 

(a) Issues, within 45 days of receiving 
the application, a notice of the 
acceptance of the application to the 
appellant and the authorized 
Department official who issued the 
written notice; 

(b) Refers the appeal to a Panel; 

(c) Arranges for the scheduling of 
initial proceedings; and 

(d) Forwards to the Panel and parties 
an initial hearing record that includes— 

(1) The written notice; 

(2) The appellant's application; and 

(3) Other relevant documents, such as 
audit reports. 

(Sec. 555(d), 20 U.S.C. 3804(d); sec. 592, 20 
U.S.C. 3872) 


§ 200.98 Rejection of the application. 

(a) If the Board Chairperson 
determines that an application does not 
satisfy the requirements of § 200.95, the 
Board Chairperson, within 45 days of 
receiving the application, returns the 
application to the appellant, together 
with the reasons for the rejection, by 
certified mail with return receipt 

uested. 

tb) The appellant has 20 calendar 
days after the date it receives the notice 
of rejection to file an acceptable 
application. 

(c) If an application is rejected twice, 
the Department may take appropriate 
administrative action to— 

(1) Collect the expenditures 
disallowed in the final audit 
determination; or 

(2) Withhold funds. 

(Sec. 555(d), 20 U.S.C. 3804(d); sec. 592, 20 
US.C. 3872) 


§ 200.99 intervention. 

(a) A person, group, or agency with an 
interest in and having relevant 
information about a case before the 
Board may file with the Board 
Chairperson an application to intervene. 


(b) The application to intervene shall 
contain— 

(1) A statement of the applicant’s 
interest; and 

(2) A summary of the relevant 
information. 

(c)(1) If the application is filed before 
a case is assigned to a Panel, the Board 
Chairperson decides whether approval 
of the application to intervene will aid 
the Panel in its disposition of the case. 

(2) If the application is filed after the 
Board Chairperson has assigned the 
case to a Panel, the Panel decides 
whether approval of the application to 
intervene will aid the Panel in its 
disposition of the case. 

(d) The Board Chairperson notifies the 
applicant seeking to intervene and the 
other parties of the approval or 
disapproval of the application to 
intervene. 

(e) If an application to intervene is 
approved, the intervenor becomes a 
party to the proceedings. 

(f) If an application to intervene is 
disapproved, the applicant may submit 
to the Board Chairperson an amended 
application to intervene. 

(Sec. 555(d), 20 U.S.C.3804(d); sec. 592, 20 
U.S.C. 3872) 


§ 200.100 Practice and procedure. 

(a) Practice and procedure before the 
Board in a proceeding for review of a 
final audit determination are governed 
by the rules in Subpart E of 34 CFR Part 
78. 

(b) Practice and procedure before the 
Board in a withholding hearing are 
governed by the procedures in the 
Administrative Procedure Act, 5 U.S.C. 
554. 

(Sec. 555(d), 20 U.S.C. 3804(d); sec. 592, 20 
U.S.C. 3872) 


§ 200.101 The Panel's decision. 

(a) The Panel issues a decision, based 
on the record as a whole, in an appeal 
from a final audit determination, or an 
intent to withhold funds, within 180 
days after receiving the parties’ final 
submissions, unless the Board 
Chairperson, for good cause shown, 
grants the Panel an extension of this 
deadline. 

(b) The Board Chairperson submits 
the Panel’s decision to the Secretary and 
sends a copy to each party by certified 
mail with return receipt requested. 

(Sec. 555(d), 20 U.S.C. 3804(d); sec. 592, 20 
U.S.C. 3872) 


§ 200.102 Opportunity to comment on the 
Panel’s decision. 

(a) Initial comments and 
recommendations. Each party has the 
opportunity to file comments and 
recommendations on the Panel's 


decision with the Board Chairperson 
within 30 calendar days of the date the 
party receives the Panel’s decision. 

(b) Responsive comments and 
recommendations. The Board 
Chairperson sends a copy of a party’s 
initial comments and recommendations 
to each of the other parties by certified 
mail with return receipt requested. Each 
party may file responsive comments and 
recommendations with the Board 
Chairperson within 15 days of the date 
the party receives the initial comments 
and recommendations. 

(c) The Board Chairperson forwards 
the parties’ initial and responsive 
comments on the Panel’s decision to the 
Secretary. 

(Sec. 555(d), 20 U.S.C. 3804(d); sec. 592, 20 
U.S.C. 3872) 


§ 200.103 The Secretary's decision. 

(a) The Panel's decision becomes the 
final decision of the Secretary 90 
calendar days after the date the 
recipient receives the Panel’s decision 
unless the Secretary, for good cause 
shown, modifies or sets aside the 
Panel's decision. 

(b) If the Secretary modifies or sets, 
aside the Panel’s decision within the 90 
oi the Secretary issues a decision 

at— 

(1) Includes a statement of the reasons 
for this action; and 

(2) Becomes the Secretary’s final 
decision 60 calendar days after it is 
issued. 

(c) The Board Chairperson sends a 
copy of the Secretary's final decision 
and statement of reasons, or a notice 
that the Panel's decision has become the 
Secretary’s final decision, to the Panel 
and to each party. 

(d) The final decision of the Secretary 
is the final decision of the Department. 


(Sec. 555(d), 20 U.S.C. 3804(d); sec. 592, 20 
) 


US. 3872 


The Secretary proposes to amend 
Title 34 of the Code of Federal 
Regulations as follows: 


PART 74—ADMINISTRATION OF 
GRANTS 


1. In 34 CFR 74.4 (administration of 


grants), by revising paragraph (a) to 
read as follows: 


§74.4 Applicability of this part. 
(a) General. Except where 
inconsistent with Federal statutes, 
regulations, or other terms of a grant, 
this part applies to all ED grants. 
However, this part does not apply to the 
rograms authorized under the 
Education Consolidation and 
Improvement Act of 1981. Further, 





6596 Federal Register / Vol. 47, No. 30 / Friday, February 12, 1982 / Proposed Rules 


unless expressly made applicable by 
ED, this part does not apply when the 
grantee is a Federal agency, foreign 
government or organization, 
international organization such as the 
United Nations, for profit organization, 
or individual. 


* * * * * 


PART 76—STATE-ADMINISTERED 
PROGRAMS 


2. In 34 CFR 76.1 (general education 
regulations for State-administered 
programs in EDGAR), by adding a new 
paragraph (c) to read as follows: 


§ 76.1 Programs to which Part 76 applies. 


* * * * * 


(c) The regulations in Part 76 do not 
apply to the programs authorized under 
the Education Consolidation and 
Improvement Act of 1981. 


* * * * * 


PART 78—EDUCATION APPEAL 
BOARD 


3. In 34 CFR 78.42 (Education Appeal 
Board regulations), by revising 
paragraph (b) and adding new 
paragraphs (c), (d) and (e) to read as 
follows: 


§ 78.42 Applicability of other laws and 
regulations. 


* * * * * 


(b) Other provisions of the 
Administrative Procedure Act and the 
Federal Rules of Civil Procedure do not 
apply to proceedings before the Board, 
except as provided in paragraph (c). 

(c) In conducting hearings concerning 
expenditures under the Education 
Consolidation and Improvement Act of 
1981, the Board applies the regulations 
in— 

(d) 34 CFR 200.90-200.103 for 
expenditures under Chapter 1; and 

(e) 34 CFR 298.41-298.54 for 
expenditures under Chapter 2. ~ 


(20 U.S.C. 1234(e)) 


The Secretary proposes to repeal Part 
201 of Title 34 of the Code of Federal 
Regulations (financial assistance to 
local educational agencies for children 
with special educational needs). 

{FR Doc. 82-3732 Filed 2-9-82; 3:36 pm] 
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Education 


Proposed Regulations to Allow State and 
Local Agencies Maximum Flexibility to 
Administer Funds and Design Programs 





DEPARTMENT OF EDUCATION 


Office of Elementary and Secondary 
Eduction 


34 CFR Parts 74, 76, 78, and 298 


Chapter 2 of the Education 
Consolidation and Improvement Act of 
1981 


AGENCY: Department of Education. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Secretary proposes 
regulations for activities authorized 
under Subchapters A, B, and C of 
Chapter 2 of the Education 
Consolidation and Improvement Act of 
1981 (ECIA). These regulations allow 
State and local educational agencies 
maximum flexibility to administer funds 
and design programs under these 
subchapters of Chapter 2. 

The Secretary also proposes to amend 
the regulations in 34 CFR Parts 74 and 76 
(Education Department General 
Administrative Regulations) to indicate 
that those regulations do not.apply to 
programs authorized under Chapter 2; 
and to amend 34 CFR Part 78 (the 
regulations for the Education Appeal 
Board.) 

DATE: Comments on this notice or 
proposed rulemaking must be submitted 
on or before April 13, 1982. 

ADDRESS: Written comments should be 
submitted to Mrs. Shirley A. Jackson, 
Acting Director, Educational Support 
Programs, Office of Elementary and 
Secondary Education, U.S. Department 
of Education, 400 Maryland Avenue, 
SW., Room 2070, Washington, D.C. 
20202. 

All comments submitted in response 
to this notice of proposed rulemaking 
will be available for public inspection, 
during and after the comment period, in 
Room 2181, 400 Maryland Avenue, SW., 
Washington, D.C., between the hours of 
8 a.m. and 4:30 p.m., Monday through 
Friday of each week except Federal 
Holidays. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Allen King, Acting Deputy Director, 
Educational Support Services, Office of 
Elementary and Secondary Education, 
400 Maryland Avenue, SW., Room 2079, 
Washington, D.C. 20202. Telephone: 
(202) 245-8407. 

SUPPLEMENTARY INFORMATION: 

a. Purpose of Chapter 2 consolidation 

Chapter 2 of the ECIA (“Chapter 2”) 
was enacted as part of Subtitle. D of 
Title V of the Omnibus Budget 
Reconciliation Act of 1981 (Pub. L. 97- 
35). Chapter 2 consolidates 28 education 
grant programs funded in Fiscal Year 


1981 into a single authorization of grants 
to States. As stated in Section 561(a) of 
the ECIA, the programs consolidated 
are: 

(1) Titles II, II, IV, V, VI, VII, and IX 
(except part C) of the Elementary and 
Secondary Education Act of 1965; 

(2) The Alcohol and Drug Abuse Education 
Act; 

(3) Part A and section 532 of title V of the 
Higher Education Act of 1965; 

(4) The Follow Through Act (on a phase 
basis); 

(5) The precollege science teacher training 
program administered by the Secretary of 
Education under section 3(a)(1) of the 
National Science Foundation Act of 1950; and 

(6) The Career Education Incentive Act. 


Section 561(b) of Chapter 2 declares the 
legislative purpose of Chapter 2 to be 
the transfer of authority and 
responsibility to State and local 
educational agencies. It states: 

The basic responsibility for the 
administration of funds made available under 
this chapter is in the State educational 
agencies, but it is the intent of Congress that 
this responsibility be carried out with a 
minimum of paperwork and that the 
responsibility for the design and 
implementation of programs assisted under 
the chapter shall be mainly that of local 
educational agencies, school superintendents 
and principals, and classroom teachers and 
supporting personnel, because they have the 
most direct contact with students and are 
most directly responsible to parents. 


The Secretary proposes regulations in 
this document that are designed to 
implement these purposes. 


b. Authority to issue Chapter 2 
regulations 


Chapter 2 does not require the 
Secretary to publish regulations to 
implement any of its provisions, In fact, 
Section 591(a) of the ECIA substantially 
limits the authority of the Secretary to 
issue regulations under Chapter 2. The 
Secretary is authorized to issue 
regulations only if they: 

(1) Relate to the discharge of duties 
specifically assigned to the Secretary; 

(2) Relate to proper fiscal accounting 
and payment methods; or 

(3) Are deemed necessary “to 
reasonably insure that there is 
compliance with the specific 
requirements and assurances” in 
Chapter 2. 

In accordance with these provisions, 
the Secretary concludes that regulations 
for the Chapter 2 program are needed 
only to cover the following subjects: 

¢ How a State or local educational 
agency obtains funds under Chapter 2 
(Subpart A); 

¢ Fiscal requirements that a State or 
local educational agency must meet 
(Subpart B); 


~ 
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¢ How children enrolled in private 
schools participate in Chapter 2 
programs (Subpart C); and 

* Due process procedures (Subpart 


). 

The following paragraphs provide a 
summary description of the Chapter? . 
statute and proposed regulations. 


c. Summary of program: distribution of 
funds to SEAs and LEAs. 


Before a State may receive chapter 2 
funds, the State must meet two 
requirements. First, it must establish a 
State Advisory Committee that meets 
the requirements for representation in 
section 564({a)(2) of Chapter 2. Section 
564(a)(2) describes the composition and 
functions of the committee. The 
proposed regulations add no 
requirements to this statutory process. 
However, they do describe 
circumstances under which a State may 
use an existing organization to serve as 
the advisory committee. 

The Secretary encourages Governors 
to appoint their State Advisory 
Committees as early as possible. Any 
pre-grant costs incurred for expenses of 
State Advisory Committees prior to July 
1, 1982 may be paid from available 
cee oer those — 
reimbursed after fuly 1 from a State’s 
Chapter 2 funds. Also, those costs may 
be paid from funds appropriated in 
Fiscal Year 1981 to implement Title V-B 
of the Elementary and Secondary 
Education Act of 1965. 

Second, the State must submit an 
application to the Secretary. The 
application must designate the State 
educational agency (SEA) as the State 
agency responsible for the 
administration and supervision of 
programs assisted under Chapter 2, set 
forth the planned allocation of funds in 
accordance with Section 564(a)(3), and 
meet other minimum statutory 
requirement contained in Section 
564(a)(4)-{7). The Secretary requires no 
particular form of application. 

After the Secretary checks to insure 
that the application meets the statutory 
requirements, the Secretary provides a 
grant award to the State for an amount 


’ computed on the basis of the school-age 


population in the State compared to the 
school-age populations of all States in 
accordance with Section 563 of Chapter 
2. 
Under Section 565, the State must 
distribute at least 80 percent of the 
funds it receives to the local educational 
agencies (LEAs) in the State in 
proportion to the relative enrollments in 
public and private schools in those 
agencies, “adjusted, in accordance with 
criteria approved by the Secretary, to 
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provide higher per pupil allocations to 
local educational agencies which have 
the greatest numbers or percentages of 
children whose education imposes a 
higher than average cost per child 

* * *" The statute gives examples of 
these children but the examples are not 
exclusive. The Secretary proposes no 
regulations or standards for evaluating 
State criteria under Section 565. In 
carrying out this function, the Secretary 
will approve criteria that are reasonably 
calculated to produce an equitable 
distribution of funds. The Secretary 
encourages States to submit their 
criteria for approval prior to submission 
of their applications. 

To receive its allocation from the 
SEA, an LEA must have on file with the 
SEA an application which “sets forth the 
planned allocation of funds * * *” in 
accordance with Section 566(a)(1) and 
meets other minimum statutory 
requirements stated in section 566. An 
SEA or LEA may use Chapter 2 funds for 
the purposes described in Subchapters 
A through C of Chapter 2. These three 
Subchapters are titled— 

Subchapter A—Basic Skills 
Development; 

Subchapter B—Educational 
Improvement and Support Services; and 

Subchapter C—Special Projects. 


Chapter 2 contains no set-asides or 
other requirements that an SEA or LEA 
allocate a particular portion of its funds 
to any of the purposes stated in 
Subchapters A through C. An SEA or 
LEA is free to distribute its funds among 
the range of purposes stated in these 
subchapters as it sees fit. _ 

In general, the SEA is responsible for 
the administration and supervision of 
programs assisted with Chapter 2 funds. 
However, under section 566(c), each 
LEA has “complete discretion, subject 
only to the provisions of (Chapter 2), in 
determining how funds the agency 
receives * * * shall be divided among 
the purposes of (Chapter 2) in 
accordance with the application 
submitted under (Section 566(a)).” 


d. Fiscal requirements. 


Section 585 of Chapter 2 contains 
provisions regarding maintenance of 
effort and use of Federal funds to 
supplement and not supplant State and 
local funds. Under section 585{a)(1), the 
combined fiscal effort per student or the 
aggregate expenditures within the State 
with respect to the provision of free 
public education for the preceding fiscal 
year must not be less than 90 percent of 
the combined fiscal effort per student or 
aggregate expenditures for the second 
preceding fiscal year. Section 585{a)(2) 
calls for proportional reduction of a 


State’s Chapter 2 allocation if a State 
fails to meet this requirement. Section 
585(a){3) allows the Secretary to waive 
the requirement, for one yeaf, if the 
waiver is equitable due to exceptional 
or uncontrollable circumstances. The 
Conference Report, however, indicates 
that the Secretary may not consider tax 
initiatives or referenda to be exceptional 
or uncontrollable circumstances. 127 
Cong. Rec. H5645 (daily ed. 1981). 
Section 585{b) states the supplement, not 
supplant principle that applies to 
Chapter 2. 

Because representatives of SEAs and 
LEAs, in meetings with staff members of 


* the Department, have been particularly 


concerned regarding the need for 
guidance on these provisions and | 
because section 585(c) of Chapter 2 
specifically invites the issuance of 
regulations, the Secretary proposes to 
provide minimal regulations on a 
number of key points cn these subjects. 
These regulations are designed to afford 
greater flexibility and maximum 
discretion to SEAs and LEAs in meeting 
the fiscal requirements described above. 
The pertinent proposed regulations are 
contained in Subpart B. 


e. Participation of children enrolled in 
private schools. 


Chapter 2 makes extensive provision 
for the equitable participation of 
children enrolled in private schools. 
Sections 586 (d) and fe) provide that the 
Secretary may arrange for services to 
private school children if an SEA or LEA 
is prohibited by law or “substantially 
failed or is unwilling” to provide 
equitable services for them. 

Because Chapter 2 assigns to the 
Secretary a special duty regarding the 
equitable provision of Chapter 2 
services to children enrolled in private 
schools, the Secretary proposes to give 
guidance in these regulations regarding 
a limited number of questions which 
have been frequently raised and which 
knowledgeable persons, including 
representatives of private school 
children, believe require clarification. 
This clarification is needed to insure full 
compliance with the specific provisions 
which Congress has enacted to protect 
the rights of private school children to 
share in Chapter 2 services. 

Section 586 of Chapter 2 closely 
parallels the comparable statutory 
provisions for serving children enrolled 
in private schools in Title FV of the 
Elementary and Secondary Education 
Act. Accordingly, the Secretary has 
drawn on long-accepted principles in the 
regulations applicable to Title IV in 
responding to questions regarding the 
participation of private school children 
under Chapter 2. At the same time, in 


the interest of simplification and 
flexibility for SEAs and LEAs, the 
Secretary has simplified the regulations. 
Among the matters clarified in the 
proposed Subpart C of these regulations 
are: responsibility of SEAs and LEAs to 
provide services; consultation with - 
private school officials; determination o! 
needs, number of children, and types of 
services; factors used in determining 
equitable participation; use of public 
school employees on other than public 
school premises; and public supervision 
and contro! of funds and equipment. 


f. Due process procedures. 


As indicated above, the Secretary 
proposes specific rules to afford due 
process protections to State and local 
educational agencies in the event that 
disputes arise in the following areas: 

¢ By-pass determinations under 
section 586(d)—(h). 

¢ Final audit determinations. 

¢ Determinations to withhold funds 
under section 592. 

By-pass procedures proposed in the 
regulations are designed to provide a 
brief procedural guide to enable an 
affected SEA or LEA to challenge a by- 
pass determination by the Secretary. 

Procedures regarding audit disputes 
are modeled on current regulations 
providing SEAs with highly developed 
appeal rights in cases of adverse audit 
determinations. However, the proposed 
regulations under Chapter 2 shorten and 
simplify these procedures and 
specifically tailor them for the Chapter < 
program. ’ 

The proposed regulations provide for 
withholding proceedings under section 
592 before the Education Appeal Board 
but require, in keeping with the mandat: 
of section 592, that these proceedings be 
conducted in accordance with the 
provisions of the Administrative 
Procedure Act. 

g. Additional guidance. 

The Secretary has recognized a need 
and a responsibility to provide further 
non-regulatory guidance with respect tc 
various questions that have been 
frequently raised by representatives of 
SEAs and LEAs. The Department of 
Education has conducted public 
meetings to respond to a number of 
these questions and to explain the 
provisions of Chapter 2. - 

The Secretary is also preparing, and 
plans to distribute widely, a document 


‘ designed to provide further non- 


regulatory guidance with respect to the 
provisions in Chapter 2. It is expected 
that this material will 

information to enable SEAs and LEAs t: 
carry out their increased responsibilitie: 
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under Chapter 2 and will further advise 
these agencies of alternative approaches 
to meet the requirements of the statue. 
Commenters are invited to suggest 
matters that they believe should be 
covered in this document. 

The guidance in the document will not 
be binding on SEAs and LEAs and will 
not foreclose alternative approaches 
that may be more in keeping with local 
needs and circumstances and that also 
meet the statutory requirements. It will 
clearly indicate that State and local 
officials are free to develop—indeed are 
encouraged to develop—alternative 
approaches to the examples discussed. 


h. Application of other statutes and 
regulations. 


(1) As the Secretary interprets other 
applicable statutes, recipients of grant 
funds under Chapter 2 are recipients of 
Federal financial assistance under the 
civil rights laws. Therefore, those 
statutes, as well as regulations 
implementing those statutes, apply to 
Chapter 2 programs. The civil rights 
regulations are found in 34 CFR Parts 
100, 104, and 106 and 45 CFR Part 90. 

(2) As provided in section 596 of the 
ECIA, section 412(b) (the “Tydings 
Amendment”) of the General Education 
Provisions Act (GEPA) which allows 
SEAs and LEAs to “carry over” Chapter 
2 funds—that is, to use them either in 
the fiscal year for which the funds were 
appropriated or in the succeeding fiscal 
year—applies to Chapter 2. 

As described in section 596 of the 
ECIA, Sections 434, 435, and 436 of 
GEPA relating to State monitoring and 
State and local general applications do 
not apply to Chapter 2 programs except 
to the extent that they relate to fiscal 
control and fund accounting procedures 
(including the title to property acquired 
with Federal funds). The provision in 
section 434 of GEPA which applies to 
Chapter 2 is in paragraph (a)(2) 
pertaining to the Secretary's 
discretionary authority to request a plan 
on audits. The Secretary has decided 
that it would be unduly burdensome to 
require such a plan. 

Section 435 of GEPA applies to 
Chapter 2 only with respect to 
paragraphs (b)(2) and (b)(5), which 
pertain to two assurances concerning 
fiscal control and fund accounting 
procedures that are required to be filed 
in a “single State application.” Section 
436 of GEPA applies to Chapter 2 with 
regard to similar assurances in 
paragraphs (b)(2) and (b)(3) filed in 
“single local applications.” If SEAs and 
LEAs have filed these applications, the 
assurances do not have to be filed again. 

Except for the sections indicated 
above, the provisions in GEPA have 


been determined not to apply to 
programs under Chapter 2. 

(3) Sections 1741 (relating to the 
distribution of block grant funds), 1742 
(relating to reports on the proposed use 
of funds and public hearings), and 1743° 
(relating to transition provisions) of the 
Omnibus Budget Reconciliation Act of 
1981 do not apply to Chapter 2. Sections 
1744 (relating to access to records by the 
Comptroller General) and 1745 (relating 
to State auditing requirements) do apply, 
and their provisions have been 
incorporated in §§ 298.16 and 298.17 of 
this part. 

(4) This notice of proposed rulemaking 
proposes that the Education Department 
General Administrative Regulations 
(EDGAR) do not apply to programs 
under Chapter 2. In particular, the 
provisions in 34 CFR Part 76, which deal 
with State-administered programs, and 
34 CFR Part 74, which incorporates OMB 
Circulars A-21, A-87, A-102, and A-110, 
do not apply. Instead, States may apply 
equivalent procedures of their own for 
financial management and control of 
their programs. However, States 
continuing to use the provisions in 34 
CFR Part 74 will be considered to be in 
compliance with the accountability 
provisions of Chapter 2. This document 
proposes an amendment to EDGAR to 
implement this policy. In addition, as 
indicated in § 298.2(c) of these proposed 
regulations, the definitions in 34 CFR 
Part 77 (definitions in EDGAR that apply 
generally to education programs) do not 
apply to Chapter 2 programs. 


i, Use of “carryover funds” from 
programs being consolidated. 


The Secretary interprets section 
514(b)(2)(B) of the Omnibus Education 
Reconciliation Act of 1981 to permit 
SEAs and LEAs that have unobligated 
funds on July 1, 1982 that were 
appropriated in an appropriation act for 
Fiscal Year 1981 and were intended for 
their use under the antecedent programs 
to retain these funds for expenditure 
and use. These funds are available for 
obligation until September 30, 1983 
under section 412(b) of GEPA. Although 
section 514 requires SEAs and LEAs to 
expend and use their unobligated funds 
in accordance with the purposes of 
Chapter 2, the Secretary does not 
interpret this section to require these 
agencies to allocate their unobligated 
funds according to the formula in 
section 565(a) of Chapter 2. As a result, 
SEAs that have unobligated funds 
intended for their use under the 
antecedent programs, such as “State 
strengthening” funds under Title V of 
the Elementary and Secondary 
Education Act of 1965, may expend and 
use those funds in accordance with the 
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purposes of Chapter 2 without 
distributing at least 80 percent of them 
to LEAs. Likewise, LEAs do not need to 
return their unobligated funds to the 
SEA for distribution under the Chapter 2 
formula. 

Under the Secretary’s interpretation, 
unobligated funds are to be expended 
and used by those agencies for whose 
use under the antecedent programs the - 
funds were intended. Thus, any 
categorical funds intended for LEAs in 
the 1981 appropriation but not awarded 
by SEAs as of July 1, 1982 shall be 
awarded to LEAs. These funds may be 
allocated in accordance with the 
distribution formula for the LEA portion 
of Chapter 2 funds or to those LEAs that 
would have received them under the 
antecedent programs. 

Because section 514(b)(2)(B) only 
pertains to SEAs and LEAs, any 
institutions of higher education or other 
recipients of subgrants or contracts 
under the antecedent programs are not 
affected by section 514. Therefore, such 
subgrantees or contractors shall 
continue to operate their grants or 
contracts according to the terms and 
conditions under which they were 
received. 


Executive Order 12291 


This notice of proposed rulemaking 
has been reviewed by the Department in 
accordance with Executive Order 12291 
and is classified as non-major because it 
does not meet the criteria for major 
regulations established in the Order. 

The purpose of Executive Order 12291 
of February 17, 1981 is to relieve 
regulatory burdens. The Order requires 
the Department, when promulgating new 
regulations, to: 

(a) Base administrative decisions on 
adequate information concerning the 
need for, and consequences of, proposed 
government action; 

(b) Ensure that a regulation’s benefits 
to society outweigh its costs to society; 

(c) Choose regulatory objectives that 
maximize the net benefits to society; 
and 

(d) Choose the regulatory approach 
involving the lowest net cost to society. 

The Secretary has incorporated these 
requirements as part of the 
Department's procedures for 
promulgating regulations. To assist the 
Department in complying with the 
specific requirements of Executive 
Order 12291 and its overall requirements 
of reducing regulatory burden, public 
comment is especially invited on 
whether there may be further 
opportunities to reduce any regulatory 
burden found in this notice of proposed 
rulemaking. 
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Invitation to Comment 


Public comments are invited on this 
notice of proposed rulemaking. Written 
cormments and recommendations may 
be sent to the contact person listed at 
the beginning of this preamble. All 
comments received on or before April 
13, 1982 will be considered in revising 
the final regulations. 

All comments submitted in response 
to this notice of proposed rulemaking 
will be available for public inspection, 


during and after the comment period, in — 


Room 2181, 400 Maryland Avenue, SW, 
Washington, D.C., between the hours of 
8:00 a.m. and 4:30 p.m., Monday through 
Friday of each week except Federal 
holidays. , 


Regulatory Flexibility Act 


The Secretary certifies that these 
proposed regulations will not have a 
significant economic impact on a 
substantial number of small entities. 
States and State educational agencies 
receiving Chapter 2 funds are not “small 
entities” as defined by the Regulatory 
Flexibility Act. 


Citation of Legal Authority 


A citation of statutory or other legal 
authority is placed in parentheses on the 
line following each substantive 
provision of the proposed regulations. 


(Catalog of Federal Domestic Assistance; not 
applicable) 
Dated: February 8, 1982. 
T. H. Bell, 
Secretary of Education. 


The Secretary proposes to add Part 
298 to Title 34 of the Code of Federal 
Regulations as follows: 


PART 298—CHAPTER 2 OF THE 
EDUCATION CONSOLIDATION AND 
IMPROVEMENT ACT OF 1981 


Subpart A—How a State or Local 
Educational Agency Obtains Funds Under 
Chapter 2 


Sec. 

298.1 Purpose. 

298.2 Definitions 

298.3 General responsibilities of State and 
local educational agencies. 

298.4 State applications. 

298.5 Allotments to States of Chapter 2 
funds. 

298.6 State advisory committee. 

298.7. LEA applications. 

298.8 Allocations of Chapter 2 funds to 
LEAs. 

298.9 Reallocation. 

298.10 Use of Chapter 2 funds. 


Subpart B—Fiscal Requirements That a 
State or Local Educational Agency Must 
Meet 


298.11 Maintenance of effort. 


Sec. 

298.12 Waiver of the maintenance of effort 
requirement 

298.13 Supplement, not supplant. 

298.14 Availability of funds. 

298.15 Recordkeeping requirements. 

298.16 Access to records and audits. 

298.17 State audits. 

298.18 Compromise of audit claims. 

298.19-298.20 [Reserved] 


Subpart C—How Children Enrolled in 
Private Schools Participate in Chapter 2 
Programs 


298.21 Responsibility of SEAs and LEAs. 

298.22 Consultation with private school 
officials. 

298.23 Needs, number of children, and types 
of services. 

298.24 Factors used in determining equitable 
participation. 

298.25 Funds not to benefit a private school. 

298.26 Use of public school employees. 

298.27. Equipment and supplies. 

298.28 Construction. 

298.29-298.30 [Reserved] 


Subpart D—Due Process Procedures 


Procedures for By-Pass 


298.31 By-pass—General. 

298.32 Notice by Secretary. 

298.33 By-pass procedures. 

298.34 Appointment and functions of a 
hearing officer. 

298.35 Hearing procedures. 

298.36 Post hearing procedures. 

298.37-298.40 [Reserved] 


Other Due Process Procedures 


298.41 General. 

298.42 Jurisdiction. 

298.43 Definitions. 

298.44 Eligibility for review. 

298.45 Written notice. 

298.46 Filing an application for review of a 
final audit determination or a 
withholding hearing. 

298.47 Review of the written notice. 

298.48 Acceptance of the application. 

298.49 Rejection of the application. 

298.50 Intervention. 

298.51 Practice and procedure. 

298.52 The Panel's decision. 

298.53 Opportunity to comment on the 
Panel's decision. 

298.54 The Secretary's decision. 

Authority: Sec. 561-596 of Pub. L. No. 97-35, 

95 Stat. 469-482 (20 U.S.C. 3811-3876), unless 

otherwise noted. 


Subpart A—How a State or Local 
Educational Agency Obtains Funds 
Under Chapter 2 


§ 298.1 Purpose. 


The regulations in this part implement 
the consolidation of Federal program 
activities for elementary and secondary 
education at the State and local level 
contained in Subchapters A, B, and C of 
Chapter 2 of the Education 
Consolidation and Improvement Act of 


1981 (Chapter 2). 


(Sec. 561, 20 U.S.C, 3811) 


§ 298.2 Definitions. 

(a) The following definitions 
contained in Section 595 of Chapter 3 of 
the Education Consolidation and 
Improvement Act of 1981 apply to the 
regulations in this part: 

State 

Secretary 

State educational agency 

Local educational agency 

Parent 

Free public education 

Elementary school 

Secondary schol 

Construction 

Equipment 

School facilities 

(b) Additional definitions pertaining 
to the due process procedures in 
§§ 298.41-298.54 are found in § 298.43 of 
these regulations. 

(c) The definitions in 34 CFR Part 77 
(definitions in EDGAR that apply 
generally to education programs) do not 
apply to the regulations in this part. 
(Sec. 595, 20 U.S.C. 3875) 


§ 298.3 General responsibilities of State 
and local educational agencies. 
(a) Except as provided in paragraph 
(b) of this section, a State educational 

agency (SEA)— 

(1) Has the basic responsibility for the 
administration of funds made available 
under Chapter 2; and 

(2) Is the State agency responsible for 
the administration and supervision of 
programs assisted with Chapter 2 funds. 

(b) Section 566(c) of Chapter 2 
provides that each local educational 
agency (LEA) has complete discretion, 
subject only to the provisions of Chapter 
2, in determining how funds the agency 
receives under section 565(a) of Chapter 
2 are divided among the purposes of 
Chapter 2 in accordance with the LEA’s 
Chapter 2 application. 

(Sec. 561(b), 20 U.S.C. 3811(b); sec. 564, 20 
U.S.C. 3814; sec. 568{c), 20 U.S.C. 3816(c)) 


§ 298.4 State applications. 

(a) Any State that desires to receive a 
grant under Chapter 2 shall file an 
application with the Secretary that 
meets the requirements in Section 564 of 
Chapter 2. 

(b) The application may be submitted 
in any form that the State determines is 
appropriate. 

(Sec. 564, 20 U.S.C. 3814) 
§298.5 Allotments to States of Chapter 2 
funds. 

From the funds appropriated under 
Chapter 2 for any fiscal year, the 
Secretary: 





(a) Reserves an amount that does not 
exceed one percent of the Chapter 2 
appropriation for payments to Guam, 
American Samoa, the Virgin Islands, the 
Trust Territory of the Pacific Islands, 
and the Northern Mariana Islands, to be 
allotted in accordance with their 
respective needs. If no more reliable 
data are available, the Secretary 
determines respective needs according 
to the relative enrollments in public and 
private schools within each territory; 

(b) Reserves an additional amount 
that does not exceed six percent of the 
Chapter 2 appropriation to carry out the 
purposes of Subchapter D of Chapter 2 
(Sesretary’s Discretionary program); and 

(c) Allots to each State an amount that 
bears the same ratio to the amount 
remaining after the funds in paragraphs 
(a) and (b) of this section are reserved 
as the school-age population of the State 
bears to the school-age population of all 
States, except that no State receives less 
than 0.5 percent of the remaining funds. 


(Sec. 563, 20 U.S.C. 3813) 


§298.6 State advisory committee. 


(a) Any State that desires to receive 
funds under this program shall establish 
an advisory committee that meets the 
requirements in section 564(a)(2) of 
Chapter 2. 

(b) The Secretary interprets section 
564(a)(2) of Chapter 2 to permit any 
existing organization, including a State 
board of education, to be the advisory 
committee for the purpose of paragraph 
(a) of this section if the organization: 

(1) Is not the SEA under State law; 

(2) Is appointed by the Governor to be 
the advisory committee; and 

(3) Meets the representation 
requirements of section 564(a)(2) of 
Chapter 2. 

(c) The State advisory committee 
advises the SEA on— 

(1) The allocation among authorized 
functions of funds reserved for State use 
under section 565(a) of Chapter 2; 

(2) The formula for the allocation of 
funds to LEAs; and 

(3) The planning, development, 
support, implementation, and evaluation 
of State programs assisted under 
Chapter 2. 


(Sec. 564, 20 U.S.C. 3814) 


§ 298.7 LEA applications. 

An LEA may receive its allocation of 
funds under Chapter 2 for any year for 
which it has on file with the SEA an 
application that meets the requirements 
in Section 566 of Chapter 2. 


(Sec. 566, 20 U.S.C. 3816) 


§298.8 Allocation of Chapter 2 funds to 
LEAs. 


(a) An SEA shall distribute to each 
LEA that has submitted an application 
as required in § 298.7 the amount of its 
allocation as determined under 
paragraph (b) of this section. 

(b) From the funds made available 
each year under Chapter 2, an SEA shall 
distribute not less than 80 percent to 
LEAs within the State according to the 
relative enrollments in public and 
nonpublic schools within the school 
districts of those agencies, adjusted, in 
accordance with criteria approved by 
the Secretary, to provide higher per 
pupil allocations to LEAs that have the 
greatest numbers or percentages of 
children whose education imposes a 
higher than average cost per child, such 
as— : 

(1) Children from low-income families; 

(2) Children living in economically 
depressed urban and rural areas; and 

(3) Children living in sparsely 
populated areas. 

(c) In accordance with Section 565 of 
Chapter 2 and paragraph (b) of this 
section, an SEA must adjust its formula 
to provide higher allocations to LEAs 
with the greatest numbers or 
percentages of high cost children. The 
Secretary interprets Section 565 of 
Chapter 2 to require a State to provide 
an allocation to an LEA otherwise 
eligible even though it has no high cost 
children. 

(d) The Secretary approves the SEA’s 
criteria for adjusting allocations to LEAs 
if the criteria are consistent with Section 
565 of Chapter 2 and reasonably 
calculated to produce an equitable 
distribution of funds. 


(Sec. 565, 20 U.S.C. 3815) 


§298.9 Reallocation. 


(a) An SEA may reallocate to other 
LEAs Chapter 2 funds— 

(1) From an LEA that has chosen not 
to participate or does not choose to 
expend the full amount made available 
to it; or 

(2) That are recovered by the State 
based on a determination by the State 
that the LEA has failed to spend Chapter 
2 funds in accordance with Federal law. 

(b) A reallocation of funds under this 
section— 

(1) May be made only during the fiscal 
year for which the funds were 
appropriated or during the succeeding 
fiscal year; 

(2) Must be distributed consistent with 
the purposes of Chapter 2; and 

(3) Must be spent consistent with the 
requirements in Chapter 2 and-the 
regulations in this part. 


(Sec. 565, 20 U.S.C. 3815) 
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§ 298.10 Use of Chapter 2 funds. 


SEAs and LEAs may use Chapter 2 
funds for any activities that are 
consistent with the purposes of Chapter 
2, including— 

(a) Basic skills development under 
Subchapter A; 

(b) Educational improvement and 
support services under Subchapter B; 
and 

(c) Special projects under Subchapter 
C. : 


(Sec. 571-582, 20 U.S.C. 3821-3842) 


Subpart B—Fiscal Requirements That 
a State or Local Educational Agency 
Must Meet 


§ 298.11 Maintenance of effort. 


(a) Basic standard. Except as 
provided in § 298.12, the Secretary pays 
a State its full allocation of funds under 
Chapter 2 if the Secretary finds that 
either the combined fiscal effort per 
student or the aggregate expenditures 
within the State with respect to the 
provision of free public education for the 
preceding fiscal year was not less than 
90 percent of the combined fiscal effort 
per student or aggregate expenditures 
for the second preceding fiscal year. 

(1) Meaning of “preceding fiscal 
year.” For purposes of determining 
maintenance of effort, the “preceding 
fiscal year” is the Federal fiscal year or 
the twelve-month fiscal period most 
commonly used in a State for offical 
reporting purposes prior to the beginning 
of the Federal fiscal year for which 
funds are available. 


Example.—For funds first made available 
on July 1, 1982, if a State is using the Federal 
fiscal year, the “preceding fiscal year” is 
Fiscal Year 1981. 


(2)(i) Expenditures to be considered. 
The expenditures the Secretary 
considers in determining a State’s 
compliance with the maintenance of 
effort requirement in this paragraph are 
State and local expenditures for free 
public education. These include 
expenditures for administration, 
instruction, attendance, health services, 
pupil transportation, plant operation and 
maintenance, fixed charges, and net 
expenditures to cover deficits for food 
services and student activities. 

(ii) Expenditures not to be considered. 
The Secretary does not consider the 
following expenditures in determining a 
State’s compliance with the 
maintenance of effort requirement in 
this paragraph: 

(A) Any expenditures for community 
services, capital outlay, or debt services. 

(B) Any expenditures of Federal 
funds. 
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(b) Failure to maintain effort. (1) If a 
State fails to maintain effort and a 
waiver under § 298.12 is not appropriate, 
the Secretary reduces the State’s 
allocation of funds under Chapter 2 in 
the exact proportion to which the State 
fails to meet 90 percent of the State’s 
combined fiscal effort per student or 
aggregate expenditures for the second 
preceding fiscal year. 

(2) In determining maintenance of 
effort for the fiscal year immediately 
following the fiscal year in which the 
State failed to maintain effort, the 
Secretary considers the fiscal effort for 
the second preceding fiscal year to be 90 
percent of the combined fiscal effort per 
student or aggregate expenditures for 
the third preceding fiscal year. 


Example.—A State fails to maintain effort 
because its fiscal effort in the preceding fiscal 
year (1981) is less than 90 percent of its fiscal 
effort in the second preceding fiscal year 
(1980); then, in the following fiscal year, the 
State's fiscal effort in the second preceding 
year (1981) would be considered to be 90 
percent of its fiscal effort in the third 
preceding fiscal year (1980). 


(Sec. 585(a), 20 U.S.C. 3861(a)) 


§ 298.12 Waiver of the maintenance of 
effort requirement. 

(a) Waiver request. A State that has 
not maintained its fiscal effort as 
required in § 298.11(a) may ask the 
Secretary to grant.a waiver of that 
requirement by submitting a waiver 
request that includes— 

(1) a statement of the combined fiscal 
effort per student and the aggregate 
expenditures for the two fiscal years 
being compared; and 

(2) A description of the circumstances 
that the State considers to be 
exceptional or uncontrollable. 

(b) Secretary's criteria. (1) The 
Secretary may grant a waiver, for one 
year only, of the maintenance of effort 
requirement in § 298.11(a) if the 
Secretary determines that the waiver is 
equitable due to exceptional or 
uncontrollable circumstances. 
Exceptional or uncontrollable 
circumstances include— 

(i) A natural disaster; 

(ii) A precipitous and unforeseen 
decline in the financial resources of the 
State; or 

(iii) Other exceptional or 
uncontrollable circumstances. 

(2) The Secretary does not consider 
tax initiatives or referenda to be 
exceptional or uncontrollable 
circumstances. 

(c) Effect of a waiver. (1) If the 
Secretary grants a waiver under 
paragraph (b) of this section, the 
Secretary allocates to the affected State 
its full entitlement of Chapter 2 funds. 


(2) In determining maintenance of 
effort for the fiscal year immediately 
following the fiscal year for which the 
waiver was granted, the Secretary 
considers the fiscal effort for the second 
preceding fiscal year to be 90 percent of 
the combined fiscal effort per student or 
aggregate expenditures for the third 
preceding fiscal year. 


Example.—A State secures a waiver 
because its fiscal effort in the preceding fiscal 
year (1981) is less than 90 percent of its fiscal 
effort in the second preceding fiscal year - 
(1980) due to exceptional or uncontrollable 
circumstances; then, in the following fiscal 
year, the State’s fiscal effort in the second 
preceding fiscal year (1981) would be 
considered to be 90 percent of its fiscal effort 
in the third preceding fiscal year (1980). 

(Sec. 585{a)(3), 20 U.S.C. 3861(a)(3)) 


§ 298.13 Supplement, not suppiant. 

An SEA or LEA that receives Chapter 
2 funds: 

(a) May use and allocate those funds 
only to supplement and, to the extent 
practical, increase the level of funds that 
would, in the absence of Federal funds 
made available under Chapter 2, be 
made available from non-Federal 
sources; and ; 

(b) May not use Chapter 2 funds to 
supplant funds from non-Federal 
sources. 


(Sec. 585(b), 20 U.S.C. 3861(b)) 


§ 298.14 Availability of funds. 


{a) An SEA or LEA may obligate funds 
during the fiscal year for which the 
funds were appropriated and during the 
succeeding fiscal year. 

(b) The time at which funds are 
considered to be obligated is determined 
according to standards commonly used 
in the State in which the SEA or LEA is 
located. 


(Sec. 596, 20 U.S.C. 3876; Sec. 412(b) of GEPA, 
20 U.S.C. 1225(b)) 


§298.15 Recordkeeping requirements. 

(a) Section 564(a)(6) of Chapter 2 
requires each State to keep records and 
provide information to the Secretary as 
may be required for fiscal audit and 
program evaluation, consistent with the 
responsibilities of the Secretary under 
Chapter 2. 

(b) Under Section 566(a)(3) of Chapter 
2, each LEA, in its aplication, must agree 
to keep records and provide information 
to the SEA as may reasonably be 
required for fiscal audit and program 
evaluation, consistent with the 
responsibilities of the SEA under . 
Chapter 2. 


(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); Sec. 


. 566(a)(3), 20 U.S.C. 3816(a)(3)) 


§298.16 Access to records and audits. 


For the purpose of evaluating and 
reviewing the use of Chapter 2 funds, 
the Inspector General of the Department 
and the Comptroller General are 
authorized to conduct audits and shall 
have access to any books, accounts, 
records, correspondence, or other 
documents that— 

(a) Are related to programs assisted 
with Chapter 2 funds; and 

(b) Are in the possession, custody, or 
control of SEAs, LEAs, or any grantees 
of SEAs or LEAs. 

(Sec. 1744, 31 U.S.C. 1243 note; secs. 3, 4, and 
6 of the Inspector General Act of 1978, Pub. L. 
No. 95-452 (5 U.S.C. App.); sec. 202 of the 
Intergovernmental Cooperation Act of 1968, 
Pub. L. No. 90-577 (42 U.S.C. 4212)) 


§298.17 State audits. 

(a) Basic requirement. (1) In 
accordance with Section 1745 of the 
Omnibus Budget Reconciliation Act of 
1981, each State shall conduct financial 
and compliance audits of Chapter 2 
funds. 

(2) A State may choose to follow the 
principles and procedures of OMB 
Circular A-102 to meet the audit 
requirements in this paragraph. If the 
State does so, it will be deemed to be in 
compliance with this paragraph. 

(b) Frequency of audit. A State shall 
conduct the audits required by 
paragraph (a) of this section every two 
years. The first two-year period begins 
on July 1, 1982. 

(c) Audit standards. Insofar as is 
practicable, a State shall conduct the 
audits required by paragraph (a) of this 
section in accordance with standards 
established by the Comptroller General 
for the audit of governmental 
organizations, programs, activities, and 
functions. 

(d) Audit remedy. An LEA or any 
other subgrantee shall repay to the State 
the amount of Chapter 2 funds 
determined by the State not to have 
been spent in accordance with Federal 
law. Except to the extent that the State 
reallocates the funds recovered as 
authorized by § 298.9—or, in the case of 
funds reserved for State use, reobligates 
the funds through direct expenditures or 
an award to another recipient during the 
fiscal year for which the funds were 
appropriated or during the succeeding 
fiscal year—the State shall repay this 
amount to the United States. 


(Sec. 1745, 31 U.S.C. 1243 note) 


§ 298.18 Compromise of audit claims. 


In deciding whether to compromise 
audit claims, or in recommending 
possible compromises to the 





Departments of Justice, the Secretary 
may take into account— 

(a) The cost of collecting the claim; 

(b) The probability of the claim being 
upheld; 

(c) The nature of the violation 
involved; 

(d) Whether the practices of the SEA 
or LEA that resulted in the audit finding 
have been corrected; 

(e) Whether the SEA or LEA is in all 
other respects in compliance with 
Chapter 2; and 

(f) The extent to which the SEA or 
LEA agrees to use non-Federal funds to 
supplement Chapter 2 programs. 

(Sec. 564({a)(6), 20 U.S.C. 3814(a)(6); Federal 
Claims Collection Act, 31 U.S.C. 951 et seq.; 4 
CFR Part 103) 


§§ 298.19-298.20 [Reserved] 


Subpart C—How Children Enrolled in 
Private Schools Participate in Chapter 
2 Programs 

§ 298.21 Responsibility of SEAs and LEAs. 

(a)(1) An LEA shall provide children 
enrolled in private schools in that LEA 
with such services, materials, and 
equipment or other benefits as will 
assure equitable (as compared to 
children enrolled in public schools) 
participation of such private school 
children in the purposes and bénefits of 
Chapter 2 in accordance with the 
requirements in §§ 298.22-298.29 and 
Section 586 of Chapter 2. 

(2) The LEA shall provide the 
opportunity to participate in a manner 
that is consistent with the number and 
needs of private school children in the 
school district of the LEA. 

(3) The LEA shall exercise 
administrative direction and control 
over Chapter 2 funds and property that 
benefit children enrolled in private 
schools. 

(4) Provision of services to children 
enrolled in private schools must be 
provided by employees of a public 
agency or through a contractor which is 
independent of the private school and of 
any religious organization. 

(b)(1) An SEA shall ensure that each 
LEA complies with the requirements in 
§§ 298.22-298.29. — 

(2) If an SEA or a subgrantee or a 
contractor of an SEA or LEA conducts 
instructional programs or personnel 
training programs, it shall comply with 
these requirements as if it were an LEA. 

(c) Under Sections 564(a)(3) and 
566(a)(1) of Chapter 2, an application by 
an SEA or LEA must contain the 
planned allocation of funds required to 
implement Section 586. 

(d) In accordance with Section 
586(a)(1) of Chapter 2, the regulations in 


this subpart only apply to children 
enrolled in nonprofit private schools. 


(Sec. 586, 20 U.S.C. 3862) 


§298.22 Consultation with private school 
officials. 

{a) An LEA receiving Chapter 2 funds 
shall consult with appropriate private 
school officials regarding the 
development and implementation of the 
Chapter 2 program before the LEA 
makes any decision that affects the 
opportunities of private school children 
to participate in the program. 

{Sec. 586{a), 20 U.S.C. 3862{a))} 


§298.23 Needs, number of children, and 
types of services. 

An LEA shall determine the following 
matters on a basis comparable to that 
used by the LEA in providing for 
participation of public school children: 

(a) The needs of children enrolled in 
private schools. 

(b) The number of those children who 
will participate in a Chapter 2 program. 

(c) The Chapter 2 services that the 
LEA will provide to those children. 


(Sec. 586, 20 U.S.C. 3862) 


§ 298.24 Factors used in determining 
equitable participation. 

(a) Equal expenditures. Expenditures 
for Chapter 2 programs for children 
enrolled in private schools must be 
equal (consistent with the number of 
children to be served) to expenditures 
for Chapter 2 programs for children 
enrolled in the public schools of an LEA, 
taking into account the needs of the 
individual children and other factors 
that relate to such expenditures. 

(b) Other factors. (1} Services on an 
equitable basis. An LEA shall provide 
for the participation in the Chapter 2 
program of children enrolled in private 
schools on an equitable basis. In 
determining whether an LEA is 
providing for participation on an 
equitable basis, the services provided to 
private school children and the services 
provided to public school children are 
considered. 

(2) Same services. If an LEA uses 
Chapter 2 funds to concentrate programs 
for public school children in a particular 
group, attendance area, or grade or age 
level, the LEA shall insure equitable 
opportunities for participation by 
children enrolled in private schools 
who— 

(i) Have the same needs as the public 


school children to be served; and 


(ii) Are in that group, attendance area, 
or grade or age level. 

(3) Different services. If the needs of 
children enrolled in private schools are 
different from the needs of children 
enrolled in public schools, an LEA shall 
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provide Chapter 2 services for the 
private school children that address 
their needs on an equitable basis. 


(Sec. 586, 20 U.S.C. 3862) 


§ 298.25 Funds not to benefit. a private 
school. 

(a) An LEA may only use Chapter 2 
funds to provide services that 
supplement the level of services that 
would, in the absence of Chapter 2 
services, be available to children 
enrolled in a private school. 

(b) An LEA shall use Chapter 2 funds 
to meet the needs of children enrolled in 
private schools, but not for the purpose 
of aiding the private school. 


(Sec. 586, 20 U.S.C. 3862) 


§ 298.26 Use of public school employees. 

An LEA may use program funds to 
make public employees available in 
other than public facilities— 

(a) To the extent necessary to provide 
equitable Chapter 2 services designed 
for children enrolled in a private school; 
and 

(b) If those services are not normally 
provided by the private school. 


(Sec. 586, 20 U.S.C. 3862) 


§ 298.27 Equipment and supplies. 

(a) To meet the requirements of 
Section 586(c) of Chapter 2, a public 
agency must keep title to and exercise 
continuing administrative contro! of all 
equipment and supplies that the LEA 
acquires with Chapter 2 funds. 

(b) The public agency may place 
equipment and supplies in a private 
school for the period of time needed for 
the program. 

(c) The public agency shall insure that 
the equipment or supplies placed in a 
private school— 

(1) Are used for Chapter 2 purposes; 

(2) Are used for secular, neutral, and 
nonideological purposes; and 

(3) Can be removed from the private 
school without remodeling the private 
school facility. 

(d) The public agency shall remove 
equipment or supplies from a private 
school if— 

(1) The equipment or supplies are no 
longer needed for Chapter 2 purposes; or 

(2) Removal is necessary to avoid use 
of the equipment or supplies for other 
than Chapter 2 purposes. 

(e) For the purpose of this section, the 
term “public agency” includes the LEA. 


(Sec. 586, 20 U.S.C. 3862) 


§ 298.28 Construction. 

No Chapter 2 funds may be used for 
the construction of private school 
facilities. 
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(Sec. 586, 20 U.S.C. 3862) 
§ 298.29-298.30 [Reserved] 


Subpart D—Due Process Procedures 
Procedures for By-Pass 


§ 298.31 By-pass—General. 

(a) The Secretary implements a by- 
pass if an SEA or LEA— 

(1) Is prohibited by law from 
providing Chapter 2 services for private 
school children on an equitable basis; or 

(2) Has substantially failed, or is 
unwilling, to provide services for private 
school children on an equitable basis. 

(b) If the Secretary implements a by- 
pass, the Secretary waives an SEA’s or 
LEA’s responsibility for providing 
Chapter 2 services for private school 
children and arranges to provide the 
required services. Normally, the 
Secretary hires a contractor to provide 
the Chapter 2 services for private school 
children under a by-pass. The Secretary 
deducts‘the cost of these services, 
including any administrative costs, from 
the appropriate allotment of Chapter 2 
funds provided to the State. 


(Sec. 586(d), (e), and (g), 20 U.S.C. 3862(d), {e), 
and (g)) 
§ 298.32 Notice by Secretary. 

(a) Before taking any final action to 
implement a by-pass, the Secretary 
provides the affected SEA and LEA with 
written notice, 

(b) In the written notice, the 
Secretary— 

(1) States the reasons for the proposed 
by-pass in sufficient detail to allow the 
SEA and LEA to respond; 

(2) Cites the requirement that is the 
a for the alleged failure to comply; 
an 

(3) Advises the SEA and LEA that 
they have at least 45 days to submit 
written objections to the proposed by- 
pass and to request in writing the 
opportunity for a hearing to show cause 
why the by-vass should not be 
implemented. 

(c) The Secretary sends the notice to 
the SEA and LEA by certified mail with 
return receipt requested. 


(Sec. 586(h), 20 U.S.C43862(h)) 


§ 298.33 ._By-pass procedures. 

Sections 298.34-298.36 contain the 
procedures which the Secretary uses in 
conducting a show cause hearing. These 
procedures may be modified by the 
hearing officer if-all parties agree it is 
appropriate to modify them for a 
particular case. 


(Sec. 586(h), 20 U.S.C. 3862(h)) 


§ 298.34 Appointment and functions of a 
hearing officer. 


(a) If an SEA or LEA requests a show 
cause hearing, the Secretary appoints a 
hearing officer and notifies appropriate 
representatives of the affected private 
school children that they may 
participate in the hearing. 

(b) The hearing officer has no 
authority to require or conduct 
discovery, or to rule on the validity of 
any statute or regulation. 

(c} The hearing officer notifies the 
SEA, LEA, and representatives of the 
private school children of the time and 
place of the hearing. 


(Sec. 586(h), 20 U.S.C. 3862(h)) 


§ 298.35 Hearing procedures. 

(a) At the hearing, a transcript is 
taken. The SEA, LEA, and 
representatives of the private school 
children each may be represented by 
legal counsel, and each may submit oral 
or written evidence and arguments at 
the hearing. 

(b) Within ten days after the hearing, 
the hearing officer indicates that a 
decision will be issued on the basis of 
the existing record, or requests further 
information from the SEA, LEA, 
representatives of the private school 
children, or Department officials. 


(Sec. 586(h), 20 U.S.C. 3862(h)) 


§ 298.36 Post hearing procedures. 

(a) Within 120 days after the hearing 
record is closed, the hearing officer 
issues a written decision on whether the 
proposed by-pass should be 
implemented. The hearing officer sends 
copies of the decision to the SEA, LEA, 
representatives of the private school 
children, and the Secretary. 

(b) The SEA, LEA, and 
representatives of the private school 
children each may submit written 
comments on the decision to the 
Secretary within thirty days from receipt 
of the hearing officer’s decision. 

(c) The Secretary may adopt, reverse, 
or modify the hearing officer’s decision. 


(Sec. 586(h), 20 U.S.C. 3862(h)) 
§§ 298.37—298.40 [Reserved] 
Other Due Process Procedures 


§ 298.41 General. 

Sections 298.41-298.54 contain rules 
for the conduct of: 

(a) Proceedings for the review of final 
audit determinations arising under 
Chapter 2; and 

(b) Withholding hearings arising 
under Chapter 2. 


(Sec. 564{a)(6), 20 U.S.C. 3814(a)(6); Sec. 592, 
20 U.S.C. 3872) 


§ 298.42 Jurisdiction. 

The Secretary designates the 
Education Appeal Board to hear 
proceedings for the review of final audit 
determinations and withholding 
hearings under Chapter 2. 

(Sec. 564{a)(6), 20 U.S.C. 3814{a)(6}; 34 CFR 
Part 78) 
§ 298.43 Definitions. 

For the purposes of $§ 298.41-298.54, 
the following definitions apply: 

“Appellant” means an SEA that 
requests— 

{a) A review of the final audit 
determination; or 

(b) A withholding hearing. 

“Authorized Department official” 


means— 


(a) The Secretary; or 

(b) A person employed by the 
Department who has been designated to 
act under the Secretary's authority. 

“Board” means the Education Appeal 
Board of the Department. 

“Board Chairperson” means the Board 
member designated by the Secretary to 
serve as administrative officer of the 
Board. 

“Final audit determination” means a 


. written notice issued by an authorized 


Department official disallowing 
expenditures made by a recipient under 
Chapter 2. 

“Hearing” means any review 
proceeding conducted by the Board. 

“Panel” means an Education Appeal 
Board Panel, consisting of at least three ~ 
members of the Board designated by the 
Board Chairperson to sit in any case. 

“Panel Chairperson” means the 
person designated by the Board 
Chairperson to serve as the presiding 
officer of a Panel. 

“Party” means— 

(a) The recipient requesting or 
appearing at a hearing under these 
regulations; 

(b) The authorized Department official 
who issued the final audit determination 
being appealed or the notice of an intent 
to withhold funds; or 

(c) Any person, group, or agency that 
files an acceptable application to 
intervene. 

“Recipient” means the named party or 
entity that initially received Federal 
funds under Chapter 2. 

“Withholding” means stopping 
payment of Federal funds under Chapter 
2 to a recipient and stopping the 
recipient's authority to charge costs 
under Chapter 2. 

(Sec. 564{a)(6), 20 U.S.C. 3814{a)(6}; 20 U.S.C. 
1234(a)) 
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§ 298.44 Eligibility for review. 

(a) Review under these regulations is 
available to a recipient that receives a 
written notice from an authorized 
Department official of: 

(1) A final audit determination; or 

(2) An intent to withhold funds. 


(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 298.45 Written notice. 


(a) Written notice of a final audit 
determination. (1) An authorized 
Department official issues a written 
notice of a final audit determination to a 
recipient in connection with Chapter 2. 

(2) In the written notice, the 
authorized Department official; 

(i) Lists the disallowed expenditures 
made by the recipient; 

(ii) Indicates the reasons for the final 
audit determination in sufficient detail 
to allow the recipient to respond; 

(iii) Cites the requirements that are 
the basis for the alleged failure to 
comply; and 

(iv) Advises the recipient that it must 
repay the disallowed expenditures to 
the Department or, within 30 calendar 
days of its receipt of the written notice, 
request a review by the Board of the 
final audit determination. 

(3) The authorized Department official 
sends the written notice to the recipient 
by certified mail with return receipt 
requested. 

(b) Written notice of an intent to 
withhold. (1) An authorized Department 
. Official issues a written notice to a 
recipient under Chapter 2 of an intent to 
withhold funds. 

(2) In the written notice, the 
authorized Department official: 

(i) Indicates the reasons why the 
recipient failed to comply substantially 
with a requirement that applies to the 
funds; 

(ii) Cites the requirement that is the 
=~ for the alleged failure to comply; 
an 

(iii) Advises the recipient that it may 
request a hearing before the Board. 

(3) The authorized Department official 
sends the written notice to the recipient 
by certified mail with return receipt 
requested. 


(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3972) 


§ 298.46 Filing an application for review of 
a final audit determination or a withholding 
hearing. 

(a) An appellant seeking review of a 
final audit determination or a 
withholding hearing shall file a written 
application with the Board Chairperson 
no later than 30 calendar days after the 
date it receives written notice. 


(b) In the application, the appellant 
shall attach a copy of the written notice 
and shall, to the satisfaction of the 
Board Chairperson; 

(1) Identify the issues and facts in 
dispute; and 

(2) State the appellant's position, 
together with the pertinent facts and 
reasons supporting that position. 

(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 298.47 Review of the written notice. 


(a) The Board Chairperson reviews 
the written notice of the final audit 
determination or the intent to withhold 
funds after an application is received 
under § 298.46 to insure that the written 
notice meets the applicable 
requirements in §298.45. 

(b) If the Board Chairperson decides 
that the written notice does not meet the 
applicable requirements in § 298.45, the 
Board Chairperson returns the 
determination to the official who issued 
it so that the determination may be 
properly modified. 

(c) If the official makes the 
appropriate modifications and the 
recipient wishes to pursue its appeal to 
the Board, the recipient shall amend its 
application within 30 calendar days of 
the date it receives the modification. 


(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 298.48 Acceptance of the application. 


If the appellant files an application 
that meets the requirements of § 298.46, 
the Board Chairperson: 

(a) Issues, within 45 days of receiving 
the application, a notice of the 
acceptance of the application to the 
appellant and the authorized 
Department official who issued the 
written notice; 

(b) Refers the appeal to a Panel; 

(c) Arranges for the scheduling of 
initial proceedings; and 

(d) Forwards to the Panel and parties 
an initial hearing record that includes: 

(1) The written notice; 

(2) The appellant's application; and 

(3) Other relevant documents, such as 
audit reports. 


(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 298.49 Rejection of the application. 


(a) If the Board Chairperson 
determines that an application does not 
satisfy the requirements of § 298.46, the 
Board Chairperson, within 45 days of 
receiving the application, returns the © 
application to the appellant, together 
with the reasons for the rejection, by 
certified mail with return receipt 
requested. 
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(b) The appellant has 20 calendar 
days after the date it receives the notice 
of rejection to file an acceptable 
application. 

(c) If an application is rejected twice, 
the Department may take appropriate 
administrative action to: 

(1) Collect the expenditure disallowed 
in the final audit determination; or 

(2) Withold funds. 

(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 298.50 Intervention. 

(a) A person, groups, or agency with 
an interest in and having relevant 
information about a case before the 
Board may file with the Board 
Chairperson an application to intervene. 

(b) The application to intervene shall 
contain: 

(1) A statement of the applicant's 
interest; and 

(2) A summary of the relevant 
information. 

(c)(1) If the application is filed before 
a case is assigned to a Panel, The board 
Chairperson decides whether approval 
of the application to intervene will aid 
the Panel in its disposition of the case. 

(2) If the application is filed after the 
Board Chairperson has assigned the 
case to a Panel, the Panel decides 
whether approval of the application to 
intervene will aid the Panel in its 
disposition of the case. 

(d) The Board Chairperson notifies the 
applicant seeking to intervene and the 
other parties of the approval or 
disapproval of the application to 
intervene. 

(e) If an application to intervene is 
approved, the intervenor becomes a 
party to the proceedings. 

(f) If an application to intervene is 
disapproved, the applicant may submit 
to the Board Chairperson an amended 
application to intervene. 

(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 298.51 Practice and procedure. 

(a) Practice and procedure before the 
Board in a proceeding for review of a 
final audit determination are governed 
by the rules in Subpart E of 34 CFR Part 
78. 

(b) Practice and procedure before the 
Board in a withholding hearing are 
governed by the procedures in the 
Administrative Procedure Act, 5 U.S.C. 
554. 

(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 298.52 The Panel's decision. 


(a) The Panel issues a decision, based 
on the record as a whole, in an appeal 
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from a final audit determination, or from 
a notice of an intent to withhold funds, 
within 180 days after receipt of the 
parties’ final submissions, unless the 
Board Chairperson, for good cause 
shown, determines that issuance of the 
decision within such time in 
inappropriate. 

(b) The Board Chairperson submits 
the Panel’s decision to the Secretary and 
sends a copy to each party by certified 
mail with return receipt requested. 

(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 298.53 Opportunity to comment on the 
Panel's decision. 

(a) Initial comments and 
recommendations. Each party has the 
opportunity to file comments and 
recommendations on the Panel's 
decision with the Board Chairperson 
within 30 calendar days of the date the 
party receives the Panel's decision. 

(b) Responsive comments and 
recommendations. The Board 
Chairperson sends a copy of a party's 
initial comments and recommendations 
to each of the other parties by certified 
mail with return receipt requested. Each 
party may file responsive comments and 
recommendations with the Board 
Chairperson within 15 days of the date 
the party receives the initial comments 
and recommendations. 

(c) The Board Chairperson forwards 
the parties’ initial and responsive 
comments on the Panel’s decision to the 
Secretary. 


(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 298.54 The Secretary’s decision. 

(a) The Panel's decision becomes the 
final decision of the Secretary 90 
calendar days after the date the . 
recipient receives the Panel's decision 
unless the Secretary, based on the 
record, modifies or sets aside the Panel’s 
decision. 


(b) If the Secretary modifies or sets 
aside the Panel’s decision within the 90 
days, the Secretary issues a decision 
that— 

{1) Includes a statement of the reascns 
for this action; and 

(2) Becomes the Secretary’s final 
decision 60 calendar days after it is 
issued. 

(c) In proceedings involving an appeal 
from a final audit determination or an 
intent to withhold funds, to the extent 
feasible, but consistent with the 
Secretary's obligation to enforce 
compliance with Chapter 2, the 
Secretary defers to a State’s 
interpretation of the statutory 
requirements under Chapter 2. 

(d) The Board Chairperson sends a 
cupy of the Secretary's final decision 
and statement of reasons, or a notice 
that the Panel's decision has become the 
Secretary's final decision, to the Panel 
and to each party. 

(e) The final decision of the Secretary 
is the final decision of the Department. 
(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


The Secretary proposes to amend 
Title 34 of the Code of Federal 
Regulations as follows: 


PART 74—ADMINISTRATION OF 
GRANTS 


1. In 34 CFR 74.4 (administration of 
grants in EDGAR), by revising 
paragraph (a) to read as follows: 


§ 74.4 Applicability of this part. 

(a) General. Except where 
inconsistent with Federal statutes, 
regulations, or other terms of a grant, 
this part applies to all ED grants. _ 
However, this part does not apply to the 
program authorized under Chapter 2 of 
the Education Consolidation and 
Improvement Act of 1981. Further, 
unless expressly made applicable by 
ED, this part does not apply when the 


grantee is a Federal agency, foreign 
government or organization, 
international organization such as the 
United Nations, for profit organization, 
or individual. 


* * * * * 


PART 76—STATE ADMINISTERED 
PROGRAMS 


2. In 34 CFR 76.1 (general education 
regulations for State-administered 
programs), by adding a new paragraph 
(c) to read as follows: 


Programs to which Part 76 applies. 


* * * 7 


§ 76.1 


(c) The regulations in Part 76 do not 
apply to the program authorized under 
Chapter 2 of the Education 
Consolidation and Improvement Act of 
1981. 


PART 78—EDUCATION APPEAL 
BOARD 


3. In 34 CFR 78.42 (Education Appeal 
Board regulations), by revising 
paragraph (b) and adding a new 
paragraph (c) to read as follows: 


§ 78.42 Applicability of other laws and 
regulations. 


* * * * 7 


(b) Other provisions of the 


Administrative Procedure Act and the 


Federal Rules of Civil Procedure do not 
apply to proceedings before the Board, 
except as provided in paragraph (c) of 
this section. 

(c) In conducting hearings concerning 
expenditures under Chapter 2 of the 
Education Consolidation and 
Improvement Act of 1981, the Board 
applies the regulations in 34 CFR 298.41- 
298.54. 


(20 U:S.C. 1234{e)) 
[FR Doc. 82-3800 Filed 2-9-82; 3:38 pm] 
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publishes separately a list of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since 
the revision date of each title. 


3 CFR 


Administrative Orders: 
Presidential Determinations: 
No. 82-4 of 

January 28, 1982 6417 
No. 82-5 of 


February 26, 1852 
(Revoked in part 
by PLO 6120) 

March 15, 1872 
(Revoked 
by PLO 6125) 

July 14, 1884 
(Revoked in part 
by PLO 6118) 

January 16, 1913 
(Revoked by 


October 13, 1916 
(Revoked in part 
by PLO 6115) 

April 30, 1919 
(Revoked in part 
by PLO 6122) 

March 8, 1920 
(Revoked in part 
by PLO 6110) 

March 10, 1924 
(Revoked by 


July 25, 1941 
(Revoked in part 
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271.......4504, 5224, 6423, 6424 
Proposed Rules: 


271 


4498-4501, 5197, 5199, 
5707, 5708 
4502, 5200, 5708, 5709, 
6249-6251 


4523, 5231, 6284 
4527, 4528, 5231, 5726, 
6284-6286 


5864 
4991, 5411, 5716, 5892, 
6011-6017, 6274, 6427 


4704, 5014, 5015, 5439, 
5729, 5912, 6296, 6441 


... 4706, 5262, 5731 

5262, 5731, 5732, 6297, 

6298, 6443-6445 

I secsteeeeiianninnee .- 5262, 5731 
PN seicseticcnansnniensntion .. 5262, 5731 
9B0........-.----.02--000-e-e 6033, 6299 





42 CFR 
Proposed Rules: 


Public Land Orders: 

5 (Revoked in part 
by PLO 6127) 

329 (Revoked in part 
by PLO 6114) 

1835 (Revoked by 
PLO 6121). 

1978 (Revoked by 


2101 (Revoked by 
PLO 6116) 
2656 (Revoked by 


3500 (Revoked in part 
by PLO 6103) 

3677 (Revoked in part 
by PLO 6127). 

4248 (Revoked by 
PLO 6124) 

5109 (Revoked by 


5952 (Revoked by 
PLO 6126) 
6025 (Corrected by 
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4709-4712, 5016, 6445, 
6446 
4682, 4683 


4537, 4538, 5271, 5734, 
6039, 6452 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 


The following agencies have agreed to publish all This is a voluntary program. (See OFR NOTICE 

documents on two assigned days of the week 41 FR 32914, August 6, 1976.) 

(Monday/Thursday or Tuesday/Friday). 

“Monday Tuesday Wednesday Thrncty ray 

_DOT/SECRETARY _USDA/ASCS _________ DOT/SECRETARY __ USDA/ASCS 
DOT/COAST GUARD USDA/FNS Pras DOT/COAST GUARD _—sUSDA/FNS 

ee ee el OS Se 

_ DOT/FHWA USDA/SCS c ra et _ DOT/FHWA_s—sis—CCSSDVAS/SGG'S 

a ies cag ane 

_ DOT/MA _ LABOR 3 : 2 ER ss 2 


_DOTANHTSA CO ae _DOT/NHTSA _________s«sHIHS/FDA 

Smee a Al es ‘ 

_DOTYSLSDG beiiaes: binteleded DOT/SLSDC _ 
DOT/UMTA __DOT/UMTA __ 


Documents normally scheduled for Comments should be submitted to the 

publication on a day that will be a Day-of-the-Week Program Coordinator, 

Federal holiday will be published the next Office of the Federal Register, National 

work day following the holiday. Comments Archives and Records Service, General 

on this program are still invited. Services Administration, Washington, D.C. 
20408. 








List of Public Laws 

Note: No public bills which have become law were received by the 
Office of the Federal Register for inclusion in today’s List of Public 
Laws. 

Last Listing February 3, 1982 








